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(August 4, 2014) 

 

With a stunning 0.0% Vote
1
 of its stakeholders, ISO New England (“ISO-NE”) has filed 

new Market Rule changes that compound the pricing inefficiencies the Commission directed 

ISO-NE to eliminate in its new capacity performance incentives (“PI”) construct.  Rather than 

provide the narrow exemption from performance penalties suggested by the Commission’s May 

30, 2014 Order on Tariff Filing and Instituting Section 206 Proceeding (the “May 30 Order”),
2
 

ISO-NE doggedly insists that its PI have no exemption.  It proposes instead an alternative to the 

Commission-directed exemption (the “No Exemption Alternative”) that would result in an 

illogical and unreasonable outcome where resources on the export side of an intra-zonal 

transmission constraint that fully satisfy their capacity obligation during Capacity Scarcity 

Conditions are actually penalized for doing so in ISO-NE’s new capacity market.  Not one 

NEPOOL Participant believed this was compliance with the Commission’s directive, nor could 

                                                 
1
  Capitalized terms used but not defined in this Protest are intended to have the meanings given 

to such terms in the Second Restated New England Power Pool Agreement (the “Second Restated 

NEPOOL Agreement”), the Participants Agreement, and the ISO-NE Transmission, Markets and Services 

Tariff (“Tariff”).  Market Rule 1 is Section III of the Tariff. 

2
  ISO New England Inc. and New England Power Pool, 147 FERC ¶ 61,172 (2014), clarification 

and reh’g requested. 
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support such a departure from commercial rationality.  Accordingly, as explained further in this 

Protest, the No Exemption Alternative is non-compliant with the Commission’s directives and 

will produce unreasonable, discriminatory and illogical outcomes.   

Pursuant to Rules 211 and 212
3
 of the Commission’s Rules of Practice and Procedure, the 

New England Power Pool (“NEPOOL”)
4
 Participants Committee protests ISO-NE’s July 14, 

2014 filing (the “July 14 Filing”)
5
 and urges the Commission to reject the No Exemption 

Alternative.
6
 The ISO-NE’s filing here represents a new low-water mark in ISO-NE’s 

responsiveness to its stakeholders, and indeed the Commission.  With the ninth Forward 

Capacity Auction (“FCA9”) fast approaching, NEPOOL urges that the Commission’s order on 

the July 14 Filing remove any discretion in further ISO-NE action and make unequivocally clear 

that ISO-NE must exempt from Capacity Performance Payments
7
 “all resources within a zone 

                                                 
3
  18 C.F.R. §§ 385.211 and 385.212 (2014). 

4
  NEPOOL is a voluntary association organized in 1971 pursuant to the New England Power 

Pool Agreement, and it has grown to include approximately 430 members.  The Participants include all of 

the electric utilities rendering or receiving services under the ISO-NE Tariff, as well as independent 

power generators, marketers, load aggregators, brokers, consumer-owned utility systems, demand 

response providers, developers, end users and a merchant transmission provider.  Pursuant to revised 

governance provisions accepted by the Commission in ISO New England Inc. et al., 109 FERC ¶ 61,147 

(2004), the Participants act through the NEPOOL Participants Committee.  The NEPOOL Participants 

Committee is authorized by Section 6.1 of the Second Restated NEPOOL Agreement and Section 8.1.3(c) 

of the Participants Agreement to represent NEPOOL in proceedings before the Commission.  NEPOOL is 

the principal stakeholder organization for the New England RTO. 

5
  NEPOOL intervened as a party  in each of the captioned proceedings.  Docket No. EL14-52 is a 

Section 206 proceeding instituted by the Commission in the May 30 Order, which required “ISO-NE to 

submit Tariff revisions reflecting a modified version of its proposal and an increase in the Reserve 

Constraint Penalty Factors, consistent with NEPOOL’s proposal.”  ISO-NE submitted its Tariff revisions 

on July 14, 2014 only in Docket Nos. ER14-2419-000 and -001.  Out of an abundance of caution, 

NEPOOL is submitting this pleading in both proceedings. 

6
  May 30 Order at P 67.  The May 30 Order also had two other requirements, neither of which 

engendered the opposition from stakeholders that were uniformly expressed to the ISO-NE’s response to 

this requirement.   

7
  As explained in the May 30 Order, “a Capacity Performance Payment is determined for each 

resource by measuring its performance against its forward position (i.e., its share of the system’s 

requirements at the time of each Capacity Scarcity Condition).  If a resource provides more than its share 
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experiencing a Capacity Scarcity Condition and which are located on the export side of a binding 

transmission constraint.”
8
   

I. BACKGROUND AND  PARTICIPANT PROCESSES 

The May 30 Order decides between two proposals for additional performance incentives 

for capacity resources to provide energy or operating reserves at times when they are most 

needed.  It reviews both an ISO-NE proposal, which imposes penalties on capacity resources for 

any failure, regardless of the reason, to provide energy or operating reserves during Capacity 

Scarcity Conditions, and an alternative NEPOOL proposal to provide immediate changes to 

increase performance incentives in the Real-Time Energy and Operating Reserve Markets and a 

more targeted availability metric for incenting capacity resources to be available when most 

needed.  The May 30 Order concluded that neither of the alternative proposals filed by ISO-NE 

or NEPOOL “standing alone has been shown to be just and reasonable.”
9
  The Commission 

instituted a Section 206 proceeding in Docket No. EL14-52 and directed ISO-NE to submit a 

compliance filing, no later than July 14, 2014, with “Tariff revisions to (1) implement ISO-NE’s 

proposed two-settlement capacity market design with [certain modifications], and (2) increase 

the Reserve Constraint Penalty Factors [“RCPFs”] for 30-minute operating reserves to 

$1,000/MWh and for 10-minute non-spinning reserves to $1,500/MWh.”
10

   

There is no challenge by NEPOOL of ISO-NE’s proposal to implement the increased 

RCPFs.  Nor is there any challenge by NEPOOL of ISO-NE’s proposal to comply with the 

                                                                                                                                                             
of energy and reserves, it will receive a positive Capacity Performance Payment; if it provides less than 

its share, it will receive a negative Capacity Performance Payment.”  May 30 Order at P 6. 

8
  May 30 Order at P 67. 

9
  Id. at P 1. 
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requirements of the May 30 Order “ensuring that Energy Efficiency resources’ Capacity 

Performance Payments are calculated only for Capacity Scarcity Conditions during hours in 

which demand reduction values are calculated under the Tariff for that particular type of 

resource”.
11

  

Where NEPOOL does challenge ISO-NE, and for which there is absolutely no agreement 

with or support for ISO-NE’s proposal, is with the No Exemption Alternative.  The May 30 Order 

found that imposing Capacity Performance Payments (negative or positive) on resources that are 

located on the export side of a binding transmission constraint within a zone, which are not 

modeled in the ISO-NE’s definition of zones, sends “the wrong price signal” to capacity 

resources.
12

  The May 30 Order summarizes its findings and requirements as follows: 

While we generally agree with ISO-NE that as part of its proposed two-settlement 

capacity market design, exemptions for non-performance should be minimal, we find that 

an exemption is appropriate in instances where an intra-zonal transmission constraint 

may lead to improper price signals to capacity resources.  Therefore, we will direct ISO-

NE to submit a compliance filing with Tariff revisions reflecting such an exemption, as 

described below.
13

 

 

The May 30 Order goes on to provide alternatively the opportunity for ISO-NE to “further 

explain why the exemption is not necessary.”
14

 

As reflected in NEPOOL’s Request for Clarification of the May 30 Order,
15

 ISO-NE 

appeared to NEPOOL members for the first 30 days following the May 30 Order to be on a path 

                                                                                                                                                             
10

  Id. at P 27. 

11
  Id. at P 89. 

12
  Id. at P 62, 66. 

13
  Id. at P 62 (emphasis added). 

14
  Id. at P 67. 

15
  See Request for Clarification of the New England Power Pool Participants Committee, ISO 

New England and New England Power Pool, Docket Nos. ER14-1050-000 and -001 (June 30, 2014) 

(“NEPOOL Clarification Request”).  
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to defining an exemption consistent with that Order.  In the Participant Processes,
16

 based on an 

ISO-NE June 20, 2014 presentation to the NEPOOL Markets Committee,
17

 members understood 

that the changes to be proposed by ISO-NE would implement this exemption requirement of the 

May 30 Order through tracking of shadow prices (LMPs or Reserve prices) as a clear signal of 

intra-zonal transmission congestion, and exempting resources from negative Capacity 

Performance Payments, or penalties, to the extent they were unable to meet their performance 

obligation because of that congestion.
18

  Based on that ISO-NE presentation and their 

understandings from that meeting, some members provided ISO-NE and their fellow members 

preliminary feedback of general support for ISO-NE’s initial proposal as far as it went.  Many 

members, however, believed that the May 30 Order was not entirely clear and that the 

Commission intended, as reflected in the logic of its May 30 Order, to address through a limited 

exemption any price inefficiencies resulting from any transmission constraints not modeled in 

the determination of capacity zones, and not just those that are reflected in shadow prices (for 

example, units that are explicitly requested to be off-line by ISO-NE because of transmission 

outages or limitations).
19

 

                                                 
16

  See e.g. Section 11 of Participants Agreement, available at http://nepool.com/uploads/Op-

PA.pdf.  

17
  See ISO-NE presentation to the NEPOOL Markets Committee at its June 20, 2014 meeting 

(“June 20 ISO-NE Presentation”), available at http://www.iso-

ne.com/committees/comm_wkgrps/mrkts_comm/mrkts/mtrls/2014/jun202014/a02_iso_presentation_r1.p

ptx.  

18
  See NEPOOL Clarification Request at p. 5. 

19
  In light of the May 30 Order and their understanding of ISO-NE’s initial proposed compliance 

with that Order, which NEPOOL acknowledged was preliminary and still subject to additional 

consideration and adjustment by ISO-NE, NEPOOL members concluded not to seek rehearing of the May 

30 Order, but nearly unanimously supported NEPOOL’s request for clarification.  See id.  ISO-NE for its 

own part elected not to challenge, or request clarification of, any aspect of the May 30 Order.   

http://nepool.com/uploads/Op-PA.pdf
http://nepool.com/uploads/Op-PA.pdf
http://www.iso-ne.com/committees/comm_wkgrps/mrkts_comm/mrkts/mtrls/2014/jun202014/a02_iso_presentation_r1.pptx
http://www.iso-ne.com/committees/comm_wkgrps/mrkts_comm/mrkts/mtrls/2014/jun202014/a02_iso_presentation_r1.pptx
http://www.iso-ne.com/committees/comm_wkgrps/mrkts_comm/mrkts/mtrls/2014/jun202014/a02_iso_presentation_r1.pptx
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On July 1, 2014, one day following the opportunity for any challenge of the May 30 

Order, ISO-NE circulated information about its final proposal for consideration at the July 8 

Markets Committee meeting.  That information indicated that ISO-NE intended not to provide 

for any exemption from penalties on “underperforming resources” (what ISO-NE calls “negative 

Capacity Performance Payments”), even if such underperformance was the result of intra-zonal 

congestion.
20

  In fact, further discussion of that information led stakeholders to understand that 

ISO-NE proposed to treat and penalize a resource constrained by intra-zonal congestion as not 

providing any energy at all during a Capacity Scarcity Condition.  Rather than adopt the 

exemption set forth in the May 30 Order, ISO-NE instead presented its No Exemption 

Alternative, which would expose resources to negative performance penalties even greater than 

what had been proposed in ISO-NE’s initial PI proposal.  

Under that No Exemption Alternative, ISO-NE proposes to penalize any resource that 

finds itself on the export side of a binding intra-zonal transmission constraint, first by denying 

such resources any positive Capacity Performance Payments if ISO-NE calls on them to exceed 

their capacity obligations during a Capacity Scarcity Condition, and second, by assessing such 

resources a penalty for any and all energy delivered during that time on the export side of an 

intra-zonal constraint.
21

  To extract this penalty, the No Exemption Alternative proposes to treat 

such resources in the Forward Capacity Market (“FCM”) as if they did not provide any energy 

during Capacity Scarcity Conditions.  In essence, ISO-NE’s proposal penalizes resources simply 

because they are constrained down due to transmission problems, irrespective of the availability, 

behavior or energy contribution of those resources.  Thus, ISO-NE not only continues 

                                                 
20

  See June 20 ISO-NE Presentation at slides 10-21. 

21
  July 14 Filing at p. 9. 
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uncompromisingly to avoid establishing exemptions of any kind, even an exemption as narrow 

as the one clearly defined in the May 30 Order, but further proposes to impose penalties on 

resources that are actually performing, or perhaps even over-performing, consistent with their 

obligations.  

In light of ISO-NE’s final proposal, all of the earlier, tentative support for ISO-NE’s 

proposed implementation of its proposal to address the Commission’s directives vanished.  At its 

July 8 meeting, the Markets Committee voted on a motion that, if approved, would have 

recommended Participants Committee support for the No Exemption Alternative.  Not one single 

member of the Markets Committee supported that resolution, even with the caveat that permitted 

an affirmative vote without prejudicing the positions of any parties with respect to the underlying 

Order.
22

  Key among the reasons identified for the lack of support was their assertions that the 

No Exemption Alternative failed to provide for the required exemption for certain transmission-

related constraints and was not in compliance with the Commission’s directives in the May 30 

Order.   

                                                 
22

  This formulation has been successful numerous times in the past at getting an affirmative 

NEPOOL action on changes proposed in response to Commission orders notwithstanding disagreements 

with the underlying Commission order.  See, e.g.,  Participants Committee Final Minutes, Oct. 4, 2013 at 

p. 3088 (available at  http://nepool.com/uploads/Minutes_NPC_2013_1004.pdf) (supporting (just two 

oppositions) revisions to Appendix K to Market Rule 1, as proposed by ISO-NE in response to ISO New 

England Inc., et al., 144 FERC ¶ 61,204 (Sep. 16, 2013), which accepted Tariff changes not supported by 

NEPOOL);  Participants Committee Final Minutes, Apr. 9, 2010 at p. 2247 (available at http://www.iso-

ne.com/committees/comm_wkgrps/prtcpnts_comm/prtcpnts/mins/2009/npc_2009_04.pdf ) (unanimously 

supporting Tariff revisions proposed by ISO-NE in response to ISO New England Inc. and New England 

Power Pool, 130 FERC ¶ 161,054 (2010); Participants Committee Final Minutes, June 22-23, 2009 at p. 

2008 (available at http://www.iso-

ne.com/committees/comm_wkgrps/prtcpnts_comm/prtcpnts/mins/2009/npc_2009_0622_23.pdf) 

(unanimously supporting Manual Changes implementing Competitive Capacity Imports Rules being 

challenged in ER09-873); See also Participants Committee Final Minutes, December 6, 2013 at p. 2911 

(available at http://nepool.com/uploads/Minutes_NPC_2013_1206.pdf) (supporting ISO-NE-proposed 

changes to the Financial Assurance Policy to establish financial assurance requirements under ISO-NE’s 

initial PI Proposal). 

http://nepool.com/uploads/Minutes_NPC_2013_1004.pdf
http://www.iso-ne.com/committees/comm_wkgrps/prtcpnts_comm/prtcpnts/mins/2009/npc_2009_04.pdf
http://www.iso-ne.com/committees/comm_wkgrps/prtcpnts_comm/prtcpnts/mins/2009/npc_2009_04.pdf
http://www.iso-ne.com/committees/comm_wkgrps/prtcpnts_comm/prtcpnts/mins/2009/npc_2009_0622_23.pdf
http://www.iso-ne.com/committees/comm_wkgrps/prtcpnts_comm/prtcpnts/mins/2009/npc_2009_0622_23.pdf
http://nepool.com/uploads/Minutes_NPC_2013_1206.pdf
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Two days after the Markets Committee meeting, at a July 10 Participants Committee 

meeting scheduled specially for NEPOOL to consider and vote on ISO-NE’s alternative prior to 

the compliance deadline, a nearly identical outcome resulted.  Those members addressing ISO-

NE’s alternative at the July 10 Participants Committee meeting explained their objections to the 

No Exemption Alternative.  Members from the Generation Sector opposed the No Exemption 

Alternative because it would provide discriminatory and unjustified differences between 

Performance Payment Rate (“PPR”) settlement impacts for intra-zonal constraints and 

constraints that appear at a zonal boundary.  They and others argued that the No Exemption 

Alternative was not compliant with the May 30 Order and that a better approach would be to 

comply with the Commission’s directive and exempt particular locations from both performance 

credits or penalties.  Supplier Sector representatives complained that the No Exemption 

Alternative did not provide for the exemption directed by the May 30 Order and did not address 

the Commission’s concerns in that Order.  Others took exception with the potential outcomes 

under the No Exemption Alternative that they variously described, and many expressed surprise 

and dismay at how different the No Exemption Alternative was from what they understood ISO-

NE was considering based on its initial presentation at the June 20 Markets Committee 

meeting.
23

  Once ISO-NE’s inflexibility and position was made clear, some members began to 

explore presenting alternative Market Rule changes that would comply with the May 30 Order.  

They explained however that they would not propose any alternative to the Participants 

                                                 
23

  To be clear, ISO-NE acknowledges that the June 20 presentation was properly noted as 

preliminary as details were still being worked on and claimed in July that its No Exemption Alternative 

was not changed from the earlier presentation.  ISO-NE is entirely within its rights to change a proposal 

as its thinking evolves.  The challenge here created by the difference between preliminary understanding 

of the ISO’s initial presentation and its final proposal though, resulted in the evaporation of stakeholder 

support as well as the effective denial of the opportunity for stakeholders to meaningfully collaborate with 

ISO-NE or to identify and vote on alternatives. 
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Committee given (1) ISO-NE’s refusal to consider any form of exemption, (2) the procedural 

posture of the filing as a narrow, Commission-directed compliance and not a filing that the 

Commission might accept under the “jump ball” provisions of the New England arrangements,
24

   

and (3) the very short time-frame they had to process the No Exemption Alternative and to 

identify, analyze, and adequately explore with other stakeholders and ISO-NE any different 

compliance proposals.  In contrast with ISO-NE’s ability to garner at least some support for its 

initial PI proposal, one supporting member indicated that his company would not have supported 

ISO-NE’s PI earlier had ISO’s No Exemption Alternative seeking to penalize all resources on the 

export side of an intra-zonal transmission constraint been included.  State representatives 

indicated that, while the New England states did not have the time to form a collective position 

on ISO-NE’s No Exemption Alternative, the States shared the concerns expressed by others.  The 

ISO’s compliance proposal with its No Exemption Alternative was voted and received a 0.0% 

Vote, with all members voting in opposition to the motion except for the several abstentions 

noted.
25

  

In the end, the circumstances resulting from the May 30 Order regrettably created an 

atmosphere in which ISO-NE felt justified in unilaterally proposing changes that are different 

                                                 
24

  Section 11.1.5 of the Participants Agreement, referred to as the “jump ball provision”, allows 

NEPOOL Market Rule proposals that are supported by a Vote of at least 60% of the Participants 

Committee to be presented to the Commission on an equal footing with alternate proposals by ISO-NE, 

and allows the Commission to “adopt any or all of ISO’s Market Rule proposal or the alternate Market 

Rule proposal as it finds, in its discretion, to be just and reasonable and preferable.”  However, in ISO 

New England Inc. and Dominion Energy Marketing, Inc., 145 FERC ¶ 61,110 (2013) (“Dominion 

Order”), the Commission found the jump ball provision of the Participants Agreement “wholly 

inapplicable to [a] case involving a compliance filing submitted by ISO-NE, pursuant to the 

Commission’s specific directive that ISO-NE submit such a filing as a result of a proceeding the 

Commission instituted under section 206 of the FPA.” (Dominion Order at P 39). 

25
  At the July 10 Participants Committee meeting, abstentions were noted by BP Energy 

Company, Conservation Services Group, Energy America, Galt Power, GDF SUEZ Energy Marketing 

NA, Hess Corporation, Integrys Energy Services, and the Small Renewable Generation Group Member. 
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than contemplated by the Commission, without the opportunity and/or desire to meaningfully 

engage with stakeholders and State regulators.  During this abbreviated NEPOOL process 

intended to permit NEPOOL Participant consideration of the proposed compliance changes, ISO-

NE appeared principally focused on explaining and defending its desired results, rather than 

working collaboratively with stakeholders to identify even minimally acceptable means to meet 

the Commission’s directives.  

II. PROTEST  

A. The No Exemption Alternative Does Not Comply with the May 30 Order, and 

Therefore Should be Rejected by the Commission. 

 

Focusing solely on the transmission exemption directive, ISO-NE did not do what the 

Commission ordered it to do.  As such, the July 14 Filing is deficient and not in compliance with 

the May 30 Order, and the No Exemption Alternative should be rejected.   

The May 30 Order concluded that, to be just and reasonable, FCM PI must provide an 

exemption from performance payments/penalties when there is a binding transmission constraint 

within a zone.  The May 30 Order finds that an exemption is appropriate in order to avoid 

inefficient energy pricing signals within a zone.
26

  Therefore, the Commission directed ISO-NE 

to submit a compliance filing with Tariff revisions that “exempt all resources within a zone 

experiencing a Capacity Scarcity Condition and which are located on the export side of a binding 

transmission constraint.”
27

  In the alternative, the May 30 Order does permit ISO-NE in lieu of 

providing the identified exemption to explain why the exemption is not needed, but it does not 

                                                 
26

  May 30 Order at PP 62-67. 

27
  Id. at P 62. 
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provide ISO-NE with the ability to make alternative changes in lieu of providing the 

exemption.
28

 

Notwithstanding these Commission directives, and as fully acknowledged in the July 14 

Filing, ISO-NE does not provide an exemption in its compliance proposal, but has decided 

unilaterally to file the No Exemption Alternative.  ISO-NE also seeks to explain why the 

exemption directed by the Commission (which ISO-NE did not challenge on rehearing) would 

“perpetuate the capacity market’s ‘money for nothing’ problem for resources in [transmission-

constrained] areas.”  ISO-NE goes on to claim that such an exemption would reward resources 

that contribute less to reliability during scarcity conditions and it “would encourage new 

resources to locate in weaker areas of the transmission system where they would be likely to 

receive their Capacity Base Payments without the financial consequences when they are unable 

to deliver energy during scarcity conditions.”
29

  Yet, ISO-NE fails to acknowledge that the FCA 

qualification process requires a review of overlapping impacts of new capacity resource output 

on existing capacity resource output to prevent intra-zonal constraints.
30

  Having rejected the 

Commission-directed exemption from performance payments/penalties, ISO-NE proceeds in its 

No Exemption Alternative to insist on Market Rule changes that not only deny an exemption 

from penalties, but also would deny performance payments to resources that in fact do provide 

energy on the export side of a transmission-constrained zone suffering a Capacity Scarcity 

Condition.  Indeed, ISO-NE’s No Exemption Alternative provides further perverse bidding 

                                                 
28

  Id. at P 67.   

29
  July 14 Filing at p. 9.   

30
  All new capacity resources are subjected to a transmission impact review under ISO New 

England Planning Procedure No. 10. 



 -12-  

 

 

incentives to such resources by providing them capacity credit for operating reserve while 

penalizing them for providing energy.
31

    

ISO-NE’s justification for its proposed No Exemption Alternative is not satisfactory and 

is completely contrary to the view of virtually every Market Participant in New England as well 

as the State regulators (and the Commission for that matter).  It is not proper compliance because 

it is not an exemption nor is it an explanation as to why an exemption is not needed.  Instead, it 

effectively is an out-of-time challenge to the Commission’s requirements and is an effort to 

impose, without following NEPOOL and Commission processes, unilateral Market Rule changes 

that are not required by the May 30 Order and go well beyond compliance.   

At best, the No Exemption Alternative can be characterized as a voluntary proposal filed 

to accomplish ISO-NE’s desired goals.  It is inappropriate for ISO-NE to propose that alternative 

approach in this proceeding.  To go beyond compliance, the proper procedure for ISO-NE to 

follow would be to submit such changes under Section 205 of the Federal Power Act.
32

  Under 

that process, ISO-NE would also be required to honor its contractual obligations to engage with 

                                                 
31

  Under ISO-NE’s alternative proposal, the resource providing operating reserves would receive 

credit for those reserves in assessing capacity performance, while ISO-NE pretends for capacity 

performance purposes that the resource delivered no energy regardless of how it was dispatched to 

provide such energy.  This outcome certainly may provide incentives for resources anticipating Capacity 

Scarcity Conditions to bid in ways designed to result in ISO-NE dispatch as operating reserve rather than 

energy.   

32
  The Commission has long established that compliance filings must be limited to the specific 

directives ordered by the Commission.  The purpose of a compliance filing is to make the directed 

changes and the Commission’s focus in reviewing them is whether they comply with the Commission’s 

previously stated directives.  AES Huntington Beach, LLC et al., 111 FERC ¶ 61,079 (2005) at P 60; n. 25 

(citing, inter alia, Midwest Indep. Trans. Sys. Op., 99 FERC ¶ 61,302, at 62,264 (2002), Sierra Pacific 

Power Co., 80 FERC ¶ 61,376, at 62,271 (1997), Delmarva Power & Light Co., 63 FERC ¶ 61,321 at 

63,160 (1993)).  See also American Elec. Power Serv. Corp., 99 FERC ¶ 61,178 at 61,699, letter order on 

clarification, 100 FERC ¶ 61,150 (2002)).  Compliance filings are not to include new changes initiated by 

the filing entity, but only changes expressly directed by the Commission.  Midwest Indep. Trans. Sys. Op., 

116 FERC ¶ 61,222, at P 15 (2006) (citing, inter alia, Southern Co. Services, Inc., 61 FERC at 62,328 

(1992), reh’g denied, 63 FERC ¶ 61,217 at 62,596 (1993)). 
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stakeholders and explore alternatives to achieve desired outcomes, to allow for the possibility of 

a “jump ball” filing, and to submit a filing with appropriate support as a Section 205 filing.  ISO-

NE does not do this.  Indeed, ISO-NE acknowledged in the July 14 Filing that its initial January 

17 filing in ER14-1050 included errors in certain Tariff provisions, but that such changes to 

address those errors were not directed on compliance and would instead need to be addressed 

through a separate stakeholder process.
33

  Thus, ISO-NE’s inclusion of its proposed No 

Exemption Alternative in the July 14 Filing represents, if accepted by the Commission, would 

circumvent NEPOOL’s rights to have a NEPOOL-supported alternative Market Rule proposal 

considered on equal footing with one proposed by ISO-NE
34

 and would undermine the incentive 

for ISO-NE to meaningfully engage and collaborate with Market Participants.   

B. The No Exemption Alternative Produces Discriminatory, Illogical and Unreasonable 

Results. 

 

Even if the May 30 Order could be read to permit an alternative proposal to the 

exemption suggested by the Commission, the No Exemption Alternative should still be rejected 

because it could produce results that are unduly discriminatory, illogical and unreasonable.  ISO-

NE’s proposal, rather than reasonably address what it characterizes as a “money for nothing” 

problem for resources in particular locations, creates in certain circumstances described below an 

alternative form of PFP - - “penalty-for-performance.” 

To explain, under ISO-NE’s FCM PI construct, a resource takes on an obligation to 

provide energy/reserves in the event of a Capacity Scarcity Condition.  However, under ISO-

NE’s proposed No Exemption Alternative, if such a Condition occurs and the resource is on the 

export side of an intra-zonal constraint, that resource would be subject to performance penalties 

                                                 
33

  July 14 Filing at p. 3. 
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without any credit for actual energy provided during the Capacity Scarcity Condition.  This 

outcome produces absurd results.   

For example, using a variation of the hypothetical example provided by ISO-NE at the 

July 8 Markets Committee meeting,
35

 ISO-NE describes a situation where there are two 

resources, each with a 10 MW Capacity Supply Obligation, a one-hour Capacity Scarcity 

Condition, and a Balancing Ratio of 80%.  Resource 1 produces/performs at 6 MWh, due to a 

unit mechanical problem, and would incur performance penalties of $4000 (8 MW adjusted CSO 

less 6 MW of performance = -2 MW x $2000 PPR = $4000), while Resource 2 is limited by a 

transmission constraint and performs at 3 MWh.  ISO-NE argued during Markets Committee 

discussions and reiterates in the July 14 Filing that, under this example, if the transmission-

constrained unit (Resource 2) is given an exemption from FCM PI penalties, it would earn more 

than Resource 1 – incurring no penalties.  Thus, given that both resources earn equal amounts of 

base payments, Resource 1 which would receive less than Resource 2 even though Resource 1 is 

producing more than Resource 2.
36

  ISO-NE insists such an outcome must be changed because it 

would violate the ISO-NE’s desired design principle of FCM PI that “resources that do more for 

reliability should earn greater net FCM revenue than resources that do less for reliability.”
37

 

                                                                                                                                                             
34

  See supra note 24. 

35
  See ISO-NE presentation to the NEPOOL Markets Committee at its July 8-10, 2014 meeting 

(“July 8 ISO-NE Presentation”), at slides 17-18, available at http://www.iso-

ne.com/committees/comm_wkgrps/mrkts_comm/mrkts/mtrls/2014/jul89102014/a03_iso_presentation_07

_08_14_r2.pptx.  

36
  Of course, in this case Resource 1 is receiving less because of performance issues within its 

own control, and Resource 2 could have performed but for the transmission constraint that prevented it 

from delivering its full obligations. 

37
  As stated by ISO-NE at the July 8 Markets Committee meeting, “waiving the debit component 

[of the Capacity Performance Payment] would not satisfy the Design Principle; Resource 2 should not 

earn more than Resource 1.”  See July 8 ISO-NE Presentation at slide 18. 

http://www.iso-ne.com/committees/comm_wkgrps/mrkts_comm/mrkts/mtrls/2014/jul89102014/a03_iso_presentation_07_08_14_r2.pptx
http://www.iso-ne.com/committees/comm_wkgrps/mrkts_comm/mrkts/mtrls/2014/jul89102014/a03_iso_presentation_07_08_14_r2.pptx
http://www.iso-ne.com/committees/comm_wkgrps/mrkts_comm/mrkts/mtrls/2014/jul89102014/a03_iso_presentation_07_08_14_r2.pptx
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However, if you simply switch the MWh production of the two resources in ISO-NE’s 

example so that Resource 2, even with its transmission constraint, is producing more (at 6 MWh) 

than Resource 1 (at 3 MWh), ISO-NE’s proposed No Exemption Alternative would pay Resource 

1 more than Resource 2.
38

  This too violates the very same ISO-desired "fundamental design 

principle.”  It is difficult to understand or justify the fact that under ISO-NE’s No Exemption 

Alternative proposal, Resource 2, per its revised capacity performance measure of 0 MWh versus 

the 6 MWh it actually produced and supplied to the system, would be penalized more and 

receive less capacity revenues in such an event (ignoring potential recognition for supplied 

reserves during the Capacity Scarcity Condition) than the resource it clearly out-performed in 

both total energy production, and in this production as a share of its Capacity Supply Obligation.  

Such a result, all because it was limited by an intra-zonal transmission constraint, is not just or 

reasonable.   

There are numerous examples where a resource would be discriminatorily and 

unreasonably penalized under the No Exemption Alternative even in circumstances where that 

resource delivers energy to satisfy load and reliability requirements during Capacity Scarcity 

Conditions.  NEPOOL anticipates that such examples may be included in the protests of other 

individual members or group of stakeholders but summarizes two additional examples here: 

Very cold winter day with limitations on gas pipelines.   

During a three-hour long Capacity Scarcity Condition with a Balancing Ratio of 0.8, 

Resource 3, a gas-fired generator with a 500 MW Capacity Supply Obligation (“CSO”), is 

                                                 
38

  Resource 1 would be assessed a penalty of $10,000 (8 MW adjusted CSO less 3 MW of 

performance = -5 MW x $2000 PPR = -$10,000).  Resource 2 would get no credit for 6 MW of energy 

delivered and would be assessed a penalty of $16,000 (8 MW adjusted CSO less 0 MW of performance = 

-8 MW x $2000 PPR = -$16,000). 
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prevented by an intra-zonal transmission constraint from being able to perform to its full 

capacity, but still is dispatched by ISO-NE to produce 600 MW, 100 MW more than its CSO 

during the Capacity Scarcity Condition and is successful in meeting that dispatch because it pre-

arranged for LNG back-up fuel.  Under the No Exemption Alternative, because the generator is 

located on the export side of the intra-zonal constraint, it would be denied any positive Capacity 

Performance Payment even though it delivered energy needed during this Capacity Scarcity 

Condition to meet the reliability needs of the zone.  Under this scenario, Resource 3 would be 

denied the opportunity to collect a credit payment of $1.2 million (excess energy delivered of 

200 MW x PPR of $2000 x 3 hours of Capacity Scarcity Condition).  Further, because it is on the 

export side of the transmission constraint, the No Exemption Alternative treats Resource 3 as if it 

produced no energy at all.
39

  Thus, Resource 3 would be assessed a penalty of $2.4 million 

(balancing-ratio adjusted CSO of 400 MW x $2000 PPR x 3 hours).  In sum, Resource 3 would 

be $3.6 million worse off under the No Exemption Alternative in its capacity revenues than it 

would have been under ISO-NE’s initially proposed PI.  

Apply this exact same scenario now for an identically sized gas-fired Resource 4, which 

unlike Resource 3 is located on the import side of the intra-zonal transmission constraint, has no 

LNG back-up arranged and is unable to operate at all because natural gas is unavailable.  

Resource 4 would receive the same FCM revenues/penalties as Resource 3 under the No 

Exemption Alternative, even though it failed to provide any energy or operating reserve.  

Resource 4 would receive no positive Capacity Performance Payment since it delivered no 

energy, and would be assessed a penalty equal to $2.4 million.   

                                                 
39

  See July 8 ISO-NE Presentation at slide 19 (“At nodes on the ‘export side’ of a binding intra-

zonal transmission constraint [slide 16], the Capacity Performance Payment calculation will not credit 

energy supplied.”). 



 -17-  

 

 

The outcome in this example does not comply with the Commission’s directives, is 

illogical, fails to meet the ISO’s design principle that resources that do more for reliability earn 

greater net FCM revenues than resources that do less for reliability, and unduly discriminates 

against Resource 3 that pre-arranged back-up fuel. 

Similar Generators within a Zone.   

In this example, assume there are two identical generators, Resources 5 and 6, in a 

constrained zone, both base load units that in all hours are price takers and each with CSOs of 

1000 MW.  Resource 5 is on the export side of the intra-zonal constraint and is restricted during 

a two-hour long Capacity Scarcity Condition to operate at 90% of its rated capacity (or 900 

MW).  Resource 6 is on the import side of the constraint but has mechanical problems resulting 

in it being able to operate at only half of its rated capacity (or 500 MW) during the Capacity 

Scarcity Condition.  Under the No Exemption Alternative, Resource 5 would be treated during 

the Capacity Scarcity Condition as if it produced no energy at all and would be subject to a 

penalty.  Assuming a Balancing Ratio of 0.9, the penalty would be $3.6 million (balancing-ratio 

adjusted CSO of 900 MW x $2000 PPR x 2 hour Capacity Scarcity Condition).  Resource 6, on 

the other hand, with the Balancing Ratio of 0.9, would be penalized $1.6 million, or $2 million 

less than Resource 5’s penalty.  In this example, as in many others that can be presented, the 

resource that does less for reliability during the Capacity Scarcity Condition (Resource 6) would 

earn more FCM revenues than the resource that does more (Resource 5).  This is not what the 

Commission directed, is the exact opposite of ISO-NE’s fundamental design principle, is 

illogical, and is unduly discriminatory when comparing the results from Resource 5 and 

Resource 6.  
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In short, ISO-NE’s proposed No Exemption Alternative not only fails to comply with the 

Commission directive set forth in the May 30 Order, but if implemented would produce wholly 

unreasonable and illogical outcomes in the FCM.  NEPOOL urges the Commission to reject 

ISO-NE’s No Exemption Alternative. 

 

III. RELIEF REQUESTED 

The Commission should reject ISO-NE’s No Exemption Alternative and require a filing, 

at the very least, of the Commission’s narrowly-defined exemption.  That exemption properly 

seeks to remedy unacceptable capacity pricing that occurs when resources are precluded from 

meeting their obligations because of transmission congestion that ISO-NE failed to reflect in its 

definition of capacity zones for the auction.  The May 30 Order requires such an exemption 

should be in place for resources on the export side of binding intra-zonal transmission 

constraints.  While NEPOOL’s June 30 Clarification Request suggests a broader exemption is 

appropriate given the Commission’s finding of inappropriate capacity pricing during Capacity 

Scarcity Conditions,
40

 the Commission should at a minimum require that the exemption it 

outlined in its May 30 Order be in effect for FCA9.  

Given ISO-NE’s inability to persuade a single stakeholder in New England as to the 

validity of its efforts to comply with Commission directives, and given the short remaining time 

before FCA9 is to take place, NEPOOL urges the Commission to issue an order that provides 

                                                 
40

  For reasons laid out more completely in the NEPOOL Clarification Request, NEPOOL has 

also requested the Commission to make clear that a similar exemption should be provided in  instances: 

(1) where an intra-zonal constraint forces limitations on generator output that are not reflected in shadow 

prices for reserves or congestion (e.g. where the ISO-NE control room has explicitly requested that a 

generator run at a specified reduction to its capability, or not run at all); and (2) where (a) there is a 

transmission outage or de-rate that reduces transfer capability between Capacity Zones, (b) a Capacity 

Scarcity Condition occurs in the zone, and (c) the incremental reduction in transfer capability adversely 

limits the performance of a generator on the export side of the interface. 
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clear and unequivocal direction for a prompt and compliant exemption from performance 

penalties.  If the Commission is unequivocally clear in its requirements, there will be time to 

proceed with FCA9 without delay.  The rules relating to the issue of transmission-constraints 

will not be implemented nor will they impact capacity payments until the 2018/2019 Capacity 

Commitment Period.  All that is needed in the near-term is sufficient clarity for Market 

Participants to formulate final bids and offers for participation in FCA9. 

 

 Respectfully submitted, 

 

NEPOOL Participants Committee 
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