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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

ISO New England Inc. and  
New England Power Pool 

) 
) 

Docket Nos. ER14-1050-000
ER14-1050-001

 
MOTION FOR LEAVE TO ANSWER AND ANSWER OF THE  

NEW ENGLAND POWER POOL PARTICIPANTS COMMITTEE  

(February 27, 2014) 
 

Pursuant to Rules 212 and 213 of the Commission’s Rules of Practice and Procedure,1 the 

New England Power Pool (“NEPOOL”) Participants Committee2 hereby submits this Motion for 

Leave to Answer and Answer to various pleadings submitted on February 12, 2014 in this “jump 

ball” proceeding.  NEPOOL submits this Answer to respond to ISO-NE’s February 12 Filing.3  

In that filing, ISO-NE seeks to (1) buttress its attack on the NEPOOL proposal to improve Real-

Time operational performance primarily through changes to the Real-Time Energy and Reserve 

Markets, with additional improvements to the Forward Capacity Market (“FCM”) (the 

“NEPOOL Proposal”); and (2) defend its proposal to redefine capacity and the capacity market 

through a performance incentive scheme (the “ISO-NE Proposal” or “PI”) from the concerns 

raised by NEPOOL.  NEPOOL notes that its concerns with the ISO-NE Proposal were 

supported, echoed or partially reinforced by virtually every Market Participant and State 

                                                 
1  18 C.F.R. §§ 385.212 and 385.213 (2014). 
2  Capitalized terms not defined herein have the meanings as cited thereto in the Second Restated 

NEPOOL Agreement, Participants Agreement or the ISO-NE Transmission Markets and Services Tariff 
(the ISO-NE Tariff).  Section III of the Tariff is referred to as Market Rule 1. 

3  Answer of ISO New England Inc., in Opposition to NEPOOL Alternative Proposal, ISO New 
England Inc. and New England Power Pool, Docket Nos. ER14-1050-000 and -001 (Feb. 12, 2014) 
(“ISO-NE Answer” or “February 12 Filing”). 
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regulator that submitted a pleading in response to the January 17 filing.4  With only two 

exceptions, even those who suggested working with ISO-NE’s new market product and design 

conclude that significant changes must be made to that design in order for it to be just and 

reasonable.   

I. SUMMARY 

The new information included in ISO-NE’s February 12 Filing, along with observations 

by many others, reinforces the support for the NEPOOL Proposal over the ISO-NE Proposal.  As 

explained in Section III.C.1 of this Answer, the concerns presented by ISO-NE with the winter 

challenges, which are yet to be analyzed and understood, bolster NEPOOL’s position that it is 

preferable to make actual market improvements now in the Real-Time Energy and Reserve 

Markets (as reflected in the NEPOOL Proposal) rather than wait until mid-2018 at the earliest 

under the ISO-NE Proposal.  NEPOOL’s proposed changes to the Real-Time markets are 

universally acknowledged to be directionally proper.  Section III.B  of this Answer explains that 

those same winter operational experiences underscore why availability, and not Real-Time 

production, is a better measure of performance in a forward capacity market.  While the EFORp 

availability metric might be further improved through various changes proposed for the first time 

by Dr. David Patton and others, it is far superior to “no exemption” Real-Time penalties for 

failure to produce Energy or Operating Reserves when called upon by ISO-NE.  Finally, Section 

III.C of this Answer responds to ISO-NE’s disagreement with its Market Participants as to the 

risks inherent in the ISO-NE Proposal and summarizes why the unpredictable and unmanageable 

risks of PI will harm reliability through accelerated retirements and potentially reduced 

                                                 
4  Filings of Performance Incentives Market Rule Changes, ISO New England Inc. and New 

England Power Pool, Docket Nos. ER14-1050-000 and -001 (Jan. 17, 2014) (the “January 17 Filing” or 
“Joint Filing”). 
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operational flexibility or remaining resources, while, at the same, time making New England a 

far riskier market for necessary new investment than other electricity markets across the country.   

If the Commission is persuaded that operational performance improvements to reliability 

can and should be made primarily through the Energy and Reserve Markets, it should accept the 

NEPOOL Proposal and reject the ISO-NE Proposal in its entirety.  Incremental addition of 

incentives for Real-Time operational performance is far better than the reliability step backward 

that is risked by the ISO-NE Proposal.  Refinements to EFORp, admittedly, were not fully 

explored in the stakeholder process.  If the Commission believes further refinements to the 

NEPOOL Proposal’s EFORp are warranted, it can and should direct refinements to that proposal,  

keeping the availability metric in place, and relying in the interim on the enhanced FCM already 

ordered for the ninth Forward Capacity Auction (“FCA”).     

II. MOTION FOR LEAVE TO ANSWER 

The pleadings to which this Answer responds are presented in a variety of forms.  ISO-

NE styles its pleading as an “Answer of ISO New England Inc., in Opposition to NEPOOL 

Alternative Proposal.”5  Others style their pleadings as comments and/or as protests, or 

conditional protests.6  Under the Commission's Rules, NEPOOL is entitled to respond to 

pleadings containing claims for affirmative relief regardless of how the pleading is labeled.7 

                                                 
5  See ISO-NE Answer. 
6  For a full listing of the various filings, comments, protests, etc. made in response to the January 

17 Filing, see NEPOOL COUNSEL, SUMMARY OF REPLY PLEADINGS IN PERFORMANCE INCENTIVES 

“JUMP BALL” PROCEEDINGS (ER14-1050), (Feb. 17, 2014) (“Pleadings Summary”), available at: 
http://nepool.com/uploads/M-ER14-1050_Summary.pdf. The various pleadings cited herein were filed in 
Docket Nos. ER14-1050-000 and -001 and include: Comments and Protest by the Connecticut Public 
Utilities Regulatory Authority, the Connecticut Office of Consumer Counsel, George Jepsen, Attorney 
General for the State of Connecticut, the Connecticut Department of Energy and Environmental 
Protection, the United Illuminating Company and the Rhode Island Public Utilities Commission (Feb. 12, 
2014) (“Connecticut and Rhode Island Parties Comments”); Motion to Intervene and Comments of 
Dominion Resources Services, Inc. (Feb. 12, 2014) (“Dominion Comments”); Joint Comments in Support 
of NEPOOL Filing of Eastern Massachusetts Consumer-Owned Systems (Feb. 12, 2014) (“EMCOS 
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To the extent, however, that leave of the Commission to answer is required, NEPOOL 

moves pursuant to Rules 2128 and 213,9 for leave to answer the pleadings and asks that the 

Commission consider NEPOOL's Answer.  Pursuant to Rule 213(a)(2) of the Commission's 

Rules, the Commission may accept the filing of an answer to a protest for good cause shown 

when it leads to a more accurate and complete record, helps the Commission understand the 

issues, clarifies matters in dispute or errors, responds to new issues raised, or provides 

information that will assist the Commission in its decision-making process.10  NEPOOL’s 

                                                                                                                                                             
Comments”); The NRG Companies’ Protest of the ISO-NE Proposal and Comments in Support of the 
NEPOOL Proposal (Feb. 12, 2014) (“NRG Comments”); Joint Comments of the Connecticut Office of 
Consumer Counsel, Maine Office of the Public Advocate, Massachusetts Office of the Attorney General, 
and the New Hampshire Office of Consumer Advocate (Feb. 12, 2014) (“CANE Comments” or 
“Consumer Advocates of New England Comments”); Protest of the PSEG Companies (Feb. 12, 2014) 
(“PSEG Comments”); Protest of Exelon Corporation, EquiPower Resources Management, LLC, 
Essential Power, LLC, Dynegy Marketing and Trade, LLC and Casco Bay Energy Company, LLC (Feb. 
12, 2014) (“Indicated Generators Comments”); Joint Comments of Connecticut Municipal Electric 
Energy Cooperative, Massachusetts Municipal Wholesale Electric Company, New Hampshire Electric 
Cooperative, Inc., Vermont Public Power Supply Authority, and Vermont Electric Cooperative (Feb. 12, 
2012) (“Public Systems Comments”); Protest of Energy Management Inc. (Feb. 12, 2014) (“EMI 
Comments”); Comments of Renewable Energy New England Inc. and First Wind Energy, LLC (Feb. 12, 
2014) (“Renewable Parties Comments”); Comments of the Massachusetts Department of Public Utilities 
and the New Hampshire Public Utilities Commission  (Feb. 12, 2014) (“MA DPU and NHPUC 
Comments”); Comments and Conditional Protest of Entergy Nuclear Power Marketing, LLC (Feb. 12, 
2014) (“Entergy Comments”); Limited Comments of the New England States Committee on Electricity 
(Feb. 12, 2014) (“NESCOE Comments”); Comments of H.Q. Energy Services (U.S.) Inc. (Feb. 12, 2014) 
(“HQUS Comments”); Motion to Intervene and Protest of NextEra Energy Resources, LLC (Feb. 12, 
2014) (“NextEra Comments”); Supplemental Protest of the United Illuminating Company (Feb. 12, 2014) 
(“UI Comments”).    

7  See, e.g., Iroquois Gas Transmission Sys., L.P., 61 FERC ¶ 61,341, at 62,341 n.9 (Dec. 21, 
1992) (party is entitled to respond to affirmative request in a pleading regardless of how that pleading is 
captioned); Seminole Electric Cooperative, Inc. v. Florida Power & Light Company, 53 FERC I 61,026, 
61,101 (1990) (answer accepted to the extent it responded to a party’s requests for affirmative relief). 

8  18 C.F.R. § 385.212 (2014). 
9  18 C.F.R. § 385.213(a)(2) (2014) (“An answer may not be made to a protest, an answer, a 

motion for oral argument, or a request for rehearing, unless otherwise ordered by the decisional 
authority”) (emphasis added). 

10  The Commission permits replies that would otherwise be prohibited where the reply 
would assure a complete record in the proceeding; See, e.g., Las Vegas Cogeneration LP, 117 
FERCI61,309 at P20 (2006); S. Natural Gas Co., 121 FERC ¶ 61,118, at P5 (2007); or assists the 
Commission in its decision-making process; see Virginia Elec. and Power Co., 124 FERC 9161,207 at P 
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Answer will assure a more complete record and will otherwise assist the Commission in 

reviewing the issues sought to be raised in this proceeding.  Accordingly, good cause exists for 

the Commission to grant this motion for leave to file NEPOOL’s Answer. 

III. BACKGROUND 

NEPOOL and ISO-NE, both in their January 17, Filing of alternative Market Rule 

changes,11  as well as in all materials since then, express a shared desire to improve the economic 

incentives for capacity resources to produce energy and operating reserves in Real-Time.  

Provided the Commission concludes that both alternative proposals are reasonable, the 

Commission need only choose between them based on its preference in light of information 

provided in this proceeding.12  NEPOOL has already explained why its proposed Market Rule 

revisions are just and reasonable, why ISO-NE’s are not, and why NEPOOL’s Proposal is 

preferable to ISO-NE’s.13 

                                                                                                                                                             
22 (2008); Pepco Holdings, Inc. 125 FERC 9161,130 at P 24 (2008); Potomac-Appalachian 
Transmission Highline, LLC, 122 FERC 9161,188 at P23 (2008); S. Cal. Edison Co., 122 FERC 
9161,187 at P 19 (2008); N.Y. Indep. Sys. Operator, Inc., 121 FERC 9161,112 at P4 (2007); PJM 
Interconnection, L.L.C., 116 FERC9161,179 at P 19 (2006); provide information helpful to the 
disposition of an issue; see CNG Transmission Corp., 89 FERC 9161,100 at 61,287 n.11 (1999); or 
permit the issues to be narrowed or clarified; PJM Interconnection LLC, 84 FERC 9161,224 at 62,078 
(1998); New Energy Ventures, Inc. v. S. Cal. Edison Co., 82 FERC ¶11 61,335 at 61,323 n.1 (1998). 

11  See generally January 17 Filing.  
12  This proceeding was initiated by ISO-NE and NEPOOL’s September 4, 2013 filing of two 

alternative Market Rule proposals pursuant to Section 11.1.5 of the Participants Agreement (referred to as 
the “jump ball provision”).  In a “jump ball” filing, the alternate proposals are presented to the 
Commission on precisely the same legal footing and the Commission “may adopt any or all of ISO’s 
Market Rule proposal or the alternate Market Rule proposal as it finds, in its discretion, to be just and 
reasonable and preferable.”  Importantly, the Commission cannot adopt another proposal not supported by 
either ISO-NE or NEPOOL unless it concludes first that neither of the two proposals satisfies the standard 
for acceptance under Section 205 of the Federal Power Act.  See Section 11.1.5 of the Participants 
Agreement among ISO-NE, NEPOOL and the Individual Participants (the “Participants Agreement”), 
available at http://nepool.com/uploads/Op-PA.pdf or in ISO-NE’s “Agreements and Contracts” Tariff in 
the Commission’s eTariff database. 

13  See generally NEPOOL Transmittal Letter, Attachment N-la to the January 17, 2014 Filing 
(“NEPOOL Transmittal Letter”); Comments of the New England Power Pool Participants Committee, in 
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The January 17 Filing prompted many filings in addition to the separate reply comments 

of NEPOOL and ISO-NE.  NEPOOL has summarized those comments in materials it posted for 

its members.14   Many who commented advocated strongly in favor of the NEPOOL Proposal.15  

A few offered comments in support of the ISO-NE Proposal.16  Still others in their protests, 

comments or testimony raised concerns with facets of one or both proposals.17   

                                                                                                                                                             
FERC Docket No. ER14-1050-000 (Feb. 12, 2014)  (“NEPOOL Comments”) (including all supporting 
testimony and materials provided in each filing). 

14  See generally Pleadings Summary. 
15  Entities who commented in support of the NEPOOL Proposal are:  Connecticut Public Utilities 

Regulatory Authority (“CT PURA”), the Connecticut Office of Consumer Counsel (“CT OCC”), George 
Jepsen, Attorney General for the State of Connecticut (“CT Attorney General”), the Connecticut 
Department of Energy and Environmental Protection (“CT DEEP”), the United Illuminating Company 
(“UI”) (collectively, “Connecticut Parties”), and the Rhode Island Public Utilities Commission 
(“RIPUC”) (collectively, “Connecticut and Rhode Island Parties”); CT OCC, Maine Office of the Public 
Advocate, Massachusetts Office of the Attorney General (“MA Attorney General”), the New Hampshire 
Office of Consumer Advocate (collectively, the “Consumer Advocates of New England” or “CANE”); 
Industrial Energy Consumer Group (“IECG”); Connecticut Municipal Electric Energy Cooperative 
(“CMEEC”), Massachusetts Municipal Wholesale Electric Company, New Hampshire Electric 
Cooperative, Inc., Vermont Public Power Supply Authority, Vermont Electric Cooperative, (collectively, 
“Public Systems”); Eastern Massachusetts Consumer-Owned Systems (“EMCOS”); Northeast Utilities 
Companies (“NU”); Northeast Efficiency Partnerships, NU, Vermont Energy Investment Corporation and 
Environment Northeast (collectively, “Energy Efficiency Stakeholders”); Energy Management Inc. 
(“EMI”); The NRG Companies (“NRG”); Dominion Resources Services, Inc. (“Dominion”); and UI.  
Filings submitted by the above entities are available at: http://elibrary.ferc.gov/idmws/search/advResults.asp. 

16  See generally GDF Suez Energy Marketing, North America (“GDF Suez”); Massachusetts 
Electric Company, Nantucket Electric Company, Narragansett Electric Company D/B/A National Grid 
(collectively “National Grid”); H.Q. Energy Services (US) Inc. (“HQUS”); Natural Gas Supply 
Association (“NGSA”).  Filings submitted by the above entities are available at: 
http://elibrary.ferc.gov/idmws/search/advResults.asp.   

17  See generally New England States Committee on Electricity (“NESCOE”); New England 
Power Generators Association (“NEPGA”), Electric Power Supply Association (“EPSA”); Exelon 
Corporation (“Exelon”), EquiPower Resources Management, LLC (“EquiPower”), Essential Power, LLC 
(“Essential Power”), Dynegy Marketing and Trade, LLC (“Dynegy”), Casco Bay Energy Company, LLC 
(“Casco Bay”) (collectively, “Indicated Generators”); NextEra Energy Resources, LLC (“NextEra”); 
PSEG Companies (“PSEG”); Brookfield Energy Marketing LP (“Brookfield”); Entergy Nuclear Power 
Marketing, LLC (“Entergy”); EnerNOC, Inc. (“EnerNOC”); Renewable Energy New England Inc., First 
Wind Energy, LLC (collectively the “Renewable Parties”); Maine Public Utilities Commission (“Maine 
PUC”); Massachusetts Department of Public Utilities (“Massachusetts DPU”), New Hampshire Public 
Utilities Commission (“New Hampshire PUC”); Vermont Department of the Public Service, Vermont 
Public Service Board (collectively, “Vermont regulators”); America’s Natural Gas Alliance (“ANGA”); 
New England’s Natural Gas Industry.  Filings submitted by the above entities are available at: 
http://elibrary.ferc.gov/idmws/search/advResults.asp.   
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The Commission received in the February 12, 2014 filings substantial additional 

testimony.18  Some was provided by ISO-NE and its consultants, seeking to explain why, in 

theory and opinion, the ISO-NE Proposal is unfairly criticized by NEPOOL and why the 

NEPOOL Proposal is insufficient to achieve the incentives ISO-NE concludes are needed.19  

NEPOOL provided testimony from Julia Frayer of London Economics and Dr. Richard Tabors, 

with support and analysis for its proposal and against the ISO-NE Proposal.  Of the remaining 

testimony submitted, no witness supports the ISO-NE Proposal without material changes.  

Testimony from generating asset owners, State regulators, Publicly Owned Entities, consumer 

advocates, and other economists either largely or entirely support the NEPOOL Proposal or 

explains why fundamental changes to the ISO-NE Proposal are necessary in order for that 

proposal to be just and reasonable.  Dr. Patton finds material fault with both proposals and 

suggests changes to them that would make them acceptable.20  

                                                 
18   Testimony of Julia Frayer on Behalf of NEPOOL, in FERC Docket No ER14-1050-000 (Feb. 

12, 2014) (“Frayer Testimony”); Affidavit and Report of Richard D. Tabors, Ph.D. on Behalf of 
NEPOOL, in FERC Docket No. ER14-1050-000 (Feb. 12, 2014) (“Tabors Testimony”); Testimony of 
Paul Hibbard and Todd Schatzki on Behalf of ISO New England, in FERC Docket No. ER14-1050-000, -
001 (Feb. 12, 2014) (“Analysis Group Testimony”); Prepared Testimony of Robert G. Ethier on Behalf of 
ISO New England, Inc., in FERC Docket No. ER14-1050-000, -001 (Feb. 12, 2014) (“Ethier 
Testimony”); Direct Testimony of Jonathan Falk on Behalf of the Connecticut Parties, in FERC Docket 
No. ER14-1050-000, -001 (Feb. 12, 2014) (“Falk Testimony”); Testimony of Deputy Commissioner Katie 
Scharf Dykes in Support of the Connecticut Parties, in FERC Docket No. ER14-1050-000, -001 (Feb. 12, 
2014) (“Dykes Testimony”); Testimony of Elin Swanson Katz, Connecticut Consumer Counsel on Behalf 
of the Connecticut Parties, in FERC Docket No. ER14-1050-000, -001 (Feb. 12, 2014) (“Katz 
Testimony”); Motion to Intervene Out of Time and Comments of ISO New England’s External Market 
Monitor, in FERC Docket No. ER14-1050-000, -001 (Feb. 14, 2014) (“Patton Comments”); Affidavit of 
Judith Lagano Vice President, Asset Management, NRG’s East Region on Behalf of NRG, in FERC 
Docket No. ER14-1050-000 (Feb. 12, 2014) (“Lagano Testimony”); Affidavit of Susan Liese Pope on 
Behalf of NRG, in FERC Docket No. ER14-1050-000 (Feb. 12, 2014) (“Pope Testimony”); Declaration 
of William G. Bottiggi in Support of Protest and Comments of EMCOS, in FERC Docket No. ER14-1050-
000 (Feb. 12, 2014) (“Bottiggi Testimony”); Affidavit of Robert B. Stoddard on Behalf of NextEra Energy 
Resources, LLC, in FERC Docket No. ER14-1050-000, -001 (Feb. 12, 2014) (“Stoddard Testimony”); 
Affidavit of Aleksandar Mitreski on Behalf of Brookfield Energy Marketing LP, in FERC Docket No. 
ER14-1050-000, -001 (Feb. 12, 2014) (“Mitreski Testimony”);  

19 See generally ISO-NE Answer. 
20 See generally Patton Testimony. 
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IV. THE COMMISSION SHOULD ACCEPT THE NEPOOL PROPOSAL AND 
REJECT THE ISO-NE PROPOSAL  

A. Desired Operational Improvements Would Be Achieved More Quickly And 
Cost-Effectively By The NEPOOL Proposal. 

While ISO-NE attacks NEPOOL’s proposed increases to the Reserve Constraint Penalty 

Factor (“RCPF”) values for the Thirty-Minute Operating Reserve (“TMOR”) and Ten-Minute 

Non-Spinning Reserve (“TMNSR”) products as insufficient, there is universal agreement that 

increasing RCPF is directionally appropriate.  Much of the material presented on February 12, 

2014 supports the view that these changes to the Real-Time markets are a more direct, efficient 

and cost-effective way to achieve operational performance improvements.21  Even commenters 

that are somewhat critical of the proposed RCPF increases (characterizing it as deficient in 

providing enough money to support major investment in new or modified capacity resources) see 

it as providing some immediate improvement to identified performance problems.22   

1.  There Would Be Immediate Improvements Under the NEPOOL Proposal 

Importantly, as explained by NEPOOL in its January 17 Filing, the incentives that would 

bring about these operational improvements are proposed to become effective June 1, 2014, 

under the NEPOOL Proposal, more than three years ahead of the impacts that would be 

experienced under the ISO-NE Proposal.  The ISO-NE Proposal, while making it clear that there 

will be a newly defined capacity product and market in 2018, would not provide for a new 

stream of revenues and penalties until the Capacity Commitment Period beginning June 1, 2018.  

                                                                                                                                                             
 
21  See, e.g., Frayer Testimony at 11, 77-78, 95, Tabors Testimony at 10-11; Public Systems 

Comments at 33-34;  Connecticut and Rhode Island Parties Comments at 7-10; Dominion Comments at 
19-21, 32-34; EMCOS Comments at 13; NRG Comments at 40-42; PSEG Comments at 21-22.  

22  See, e.g., Indicated Generators Comments at 33-35; HQUS Comments at 8-9; NextEra 
Comments at 31-32.  
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That is a very long time to wait for new incentives to improve operational performance 

deficiencies, which ISO-NE claims now threaten system security now.  That wait, however, is 

the inevitable result of trying to address operational performance issues indirectly, through the 

FCM and the proposed Capacity Performance Payment Rate (“PPR”), rather than directly 

through the energy and reserve markets, as NEPOOL proposes through an increase to the RCPF 

values for the TMOR and TMNSR products.  

While the NEPOOL Comments and testimony explained this fact more completely,23 it is 

further emphasized by many other comments filed on February 12, 2014.  The Connecticut and 

Rhode Island Parties, relying in part on the Falk Testimony, underscored the direct benefits of 

the RCPF proposal:  

Doubling these RCPF price caps provides a direct incentive for performance 
during a contingency.  Moreover, unlike the ISO-NE proposal, Mr. Falk explains 
that the NEPOOL proposal transparently demonstrates the opportunity cost of 
inaction during a contingency.  Put simply, by addressing this issue in the energy 
and reserves market, the NEPOOL proposal transparently demonstrates the 
increased rates that the generator is leaving on the table when it fails to react to a 
contingency.  The natural result of these transparent prices is a direct and 
compelling incentive for generators to make investments necessary to improve 
responsiveness to contingencies.  Moreover, the Commission has affirmed using 
RCPFs to set prices during operating reserve shortages.24 

 

                                                 
23  As explained in the Frayer Testimony, the RCPF increases will directly address real-time 

performance challenges by motivating more generation to participate in the energy and reserve markets 
during reserve shortages in the hope of capturing higher real-time market prices.  Frayer Testimony at 11, 
56.  Ms. Frayer states that the increase to the RCPF values is a more efficient way to address the real-time 
operations problem and would be a “welcome improvement on the market value of generation during 
periods of scarcity.”  Frayer Testimony at 77.  The Frayer Testimony notes  (as also set forth in the 
External Market Monitor’s report from 2013) that after the last increase in the RCPF value for the TMOR 
product, operating reserve shortages occurred very rarely.  Frayer Testimony at 78; see also Tabors 
Testimony at 10-11. 

24  Connecticut and Rhode Island Parties Comments at 9-10 (footnotes omitted); see also Falk 
Testimony at 23 (footnotes omitted). 
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Several other parties make similar comments about the direct and beneficial impact of 

RCPF in addressing system security issues.25  In his comments, ISO-NE’s External 

Market Monitor, Dr. David Patton, stated the same principle that NEPOOL recognized in 

its vote on PI: the incentive to perform in Real-Time “is most efficiently provided by the 

energy and operating reserve prices themselves.”26 

2. The NEPOOL Proposal is More Cost-Effective than the ISO-NE Proposal 

Commenters also recognize the significantly greater cost-effectiveness of using the 

increased RCPF values rather than ISO-NE’s proposed PPR.  NEPOOL explained fully its 

concerns with respect to the material risk premium that would increase capacity costs for the 

entire region without necessarily making those substantial additional revenues available for new 

investment.27  Independently, others reached the same conclusion.  In his testimony, Mr. Falk 

highlights this cost-effectiveness disparity:   

the NEPOOL proposal provides direct incentives by doubling RCPF price caps on 
two operating reserve products.  The higher RCPF during reserve shortage events 
directly and transparently increases the opportunity cost of inaction during a 
contingency.  While the incentive is far lower than what the ISO-NE proposal 
specifies, that is not a flaw. Optimal pricing has marginal costs equal to marginal 
benefits: The PFP payment/penalty − the Capacity Performance Payment Rate 
(PPR) − is set at such a high level that the marginal costs exceed the marginal 
benefits by a wide margin, making the NEPOOL incentive clearly superior.28 

Mr. Falk also considers the value of lost load and the probability of a load shedding event to 

conclude that NEPOOL’s RCPF proposal is reasonable in its cost-effectiveness and ISO-NE’s 

PPR is not reasonable: 

                                                 
25  See, e.g., Falk Testimony at 23-25; Public Systems Comments at 33-34; Connecticut and 

Rhode Island Parties Comments at 7-10; NRG Comments at 40-42; PSEG Comments at 21-22. 
26  Patton Comments at 6. 
27  NEPOOL Comments at 5; Frayer Testimony at 12, 85-97; Tabors Testimony at 2-3. 
28  Falk Testimony at 23. 
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Applying ten percent as the upper bound, the proper incentive to apply to a 
reserve shortage then would be in the range of $1,200/MWh.  This rate is 
reasonably in line with increased RCPFs that NEPOOL is proposing.  By contrast, 
the fully phased-in $5,455/MWh Capacity Performance Payment Rate in the ISO-
NE would only be optimal if the average reserve shortage carried with it about a 
50 percent chance of lost load.  That assumption is grossly inflated and cannot be 
supported by the data.29 

 ISO-NE’s own External Market Monitor, Dr. Patton, made very similar conclusions 

about the relative cost-effectiveness of the proposed RCPF and ISO-NE’s PPR, concluding that 

ISO-NE’s final PPR was grossly in excess of the value of lost load and unreasonable in its cost-

effectiveness:   

We estimate that the final PPR of $5455 together with the ISO’s shortage pricing 
through the RCPFs for its operating reserves are equivalent to an implied VOLL 
of more than $200,000 per MWh based on the 2013 shortages.  With our modified 
distribution of shortages, the implied VOLL falls to roughly $120,000 per MWh. 
In either case, this implied VOLL associated with the final PPR is substantially 
higher than most estimates of VOLL…because the higher PPR levels 
substantially exceed even the highest estimates of VOLL, we find the higher 
PPRs to be unreasonable.  Hence, we recommend the Commission reject ISO-
NE’s proposed escalation from its initial proposed PPR level as this would result 
in exaggerated shortage pricing that would motivate participants to take 
inefficient actions when the probability of a shortage is significantly greater than 
zero.30 

ISO-NE renews its earlier theoretical criticism that NEPOOL’s proposed increased RCPF 

will not provide enough money to incentivize investment in capacity resources to meet system 

needs. 31   NEPOOL agrees that the RCPF change by itself will not be sufficient to support the 

desired new investment; however, the RCPF change will enhance the value of generation assets, 

and that added value combined with reconfirmation of the capacity product definition based on 

availability, removal of the threat of excessive “penalties” under PI, and other upcoming changes 

                                                 
29  Id. at 24. 
30  Patton Comments at 16-17. 
31  See, e.g., Analysis Group Testimony at 9.  The Analysis Group argues that the RCPF proposal 

is deficient because it will not provide enough financial incentive for investment in flexible generation. 
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to the FCM will in combination increase the potential for investment through the capacity 

market.  NEPOOL agrees with ISO-NE’s Dr. Ethier, Vice President of Market Development, in 

his conclusions that none of the other market improvements that have been made or are pending 

will, in isolation, be sufficient to support desired new investment.32   It is wrong, however, not to 

consider all of the Market Rule changes in their totality.  Dr. Ethier readily acknowledges in his 

February 12, 2014 testimony the following: 

 “Each of the market changes cited by NEPOOL will improve Real-Time 

operations and energy market pricing and NEPOOL is right that they appear to be 

achieving their desired results.”33  

 Acceleration of the Day-Ahead bidding “may improve Real-Time operations by 

facilitating generators’ procurement of gas.”34 

 Improved energy offer flexibility will “improve energy price formation because 

energy prices will more accurately reflect the actual costs of supplying the last  

MW of power.”35 

 “Because of the potential for greater revenues [from increased RCPF for 

replacement reserves], generators will have better incentives to procure fuels and 

maintain the flexibility to perform in the reserve market.”36   

 The reliability of Real-Time operations is improved by increased ten-minute 

reserves.37 

                                                 
32  Ethier Testimony at 4-5.  
33  Id. at 4. 
34  Id. at 6. 
35  Id. at 7. 
36  Id. at 9. 
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 The improvements to generating auditing “more accurately reflect resources’ 

capabilities in operations data, thereby enabling more reliable system 

operations.”38  

 Changes to the Forward Reserve Market “are expected to decrease the amount of 

forward reserve providers that fail to provide reserves and instead provide 

energy.”39 

 Changes allowing arbitrage opportunities for dual-fuel units “will allow 

generators to better utilize their existing dual fuel capability.”40 

 The clarification of generator obligations and the potential for Commission 

enforcement “should provide incentives for generators to modify their fuel 

procurement in Real-Time and make every effort to secure fuel if it is 

available.”41  

 Adoption of a demand curve for FCA9 “may remove a barrier to investment.”42  

 Changes to the Day-Ahead Energy Market software will “improve 

pricing…reduce Net Commitment Period Compensation costs and improve net 

revenues for inframarginal units.”43 

                                                                                                                                                             
37  Id. at 10. 
38  Id. at 11. 
39  Id. 
40  Id. at 12 
41  Id. at 13. 
42  Id. 
43  Id. at 15. 
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 Adoption of sub-hourly pricing “will increase compensation to fast-responding 

resources” and “shift payments from those producing more during low-priced 

intervals to those producing more during high priced intervals.”44 

 “Higher FCM prices may induce participation in the FCM by new resources and 

discourage retirement.”45  

The Ethier Testimony goes on to conclude that none of these changes individually or  

cumulatively will be sufficient to support the desired new investment, but that conclusion is 

devoid of any support or analysis.  In contrast, actual investors in the New England Market make 

clear that they will not invest with PI and are cancelling plans to invest in New England.46 

The RCPF increases will provide an immediate improvement to performance and 

enhance the value of generating assets in New England without injecting the high degree of risk 

into the markets that the ISO-NE Proposal would do if implemented.  The RCPF improvement to 

operational performance will be further enhanced by the other market changes that are underway 

or that can be pursued to improve price signals in the energy and reserve markets.47  Although 

the prospect of increased revenues will certainly be a positive factor in influencing generation 

investment decisions in New England,48 the RCPF increase is not intended to be the sole or 

                                                 
44  Id. at 16. 
45  Id. 
46  See generally Lagano Testimony; EMI Comments at 2-4; Bottiggi Testimony at 2-3, 11; UBS 

Report (dated January 28, 2014), Brayton Bites the Dust, and So Goes the Market?  
47  NEPOOL listed several of these reforms in the NEPOOL Comments at 17-23.  In addition 

several commenters have made the point that the operational problems that ISO-NE is experiencing stem 
from deficiencies in the energy and reserve markets and not the capacity market.  See e.g., Connecticut 
and Rhode Island Parties Comments at 8-10; Dominion Comments at 7-14; Indicated Generators 
Comments at 9-11; NRG Comments at 3; Public Systems Comments at 14-15.  

48  See, e.g., Dominion Comments at 34 (“This [RCPF] change recognizes that scarcity pricing is 
a critical component of marginal cost pricing and the role scarcity pricing plays in the formation of price 
signals that are necessary to provide incentives to invest in existing and new resources so that service can 
be provided when they are needed most.”); Connecticut and Rhode Island Parties at 9-10 (“Doubling 
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primary mechanism to incent long-term investment.  Such investment requires relatively stable 

and predictable revenues at base, and that is what the NEPOOL Proposal provides for in the 

context of the capacity market.     

The NEPOOL Proposal for RCPF increases is a tried-and-true mechanism that will effect 

immediate increased incentives for improvements in operational performance if accepted by the 

Commission; it is far more cost-effective than ISO-NE’s PPR, and will enhance the price signals 

for continued investment in generation in New England without injecting the unacceptable risks 

of the ISO-NE Proposal.  The Commission has all it needs to accept the RCPF proposal now so 

that New England can begin to receive the resulting benefits. 

B. Availability Is The Right Metric For The Capacity Market. 

As demonstrated by NEPOOL in its filing and supported by comments and testimony in 

response to that filing, availability rather than Real-Time operational production of energy and 

reserves – whether requested or not - is the better metric for the design of the capacity market 

from the perspectives of cost to consumers, investment in capacity and long-term reliability.49  

                                                                                                                                                             
these RCPF price caps provides a direct incentive for performance during a contingency…The natural 
result of these transparent prices is a direct and compelling incentive for generators to make investments 
necessary to improve responsiveness to contingencies.”).  

49  Many Commenters reinforced this view in their comments. See, e.g., Connecticut and Rhode 
Island Parties Comments at 11 (“The NEPOOL proposal correctly maintains the preeminence of 
availability as the hallmark of the capacity market. Thus, in contrast to the ISO-NE proposal, the 
NEPOOL proposal maintains the current practice of measuring a capacity resource by its ability to 
provide electricity − consistent with its physical operating characteristics – when requested by the ISO-
NE dispatchers.  Through this focus on availability, the NEPOOL proposal incentivizes a broad range of 
assets that contribute to maintaining reliable electrical service.”); Dominion Comments at 1-2 (“only 
NEPOOL’s proposal represents a just and reasonable approach to incenting resource performance, 
because it … seeks to improve the “availability” metric through incremental reforms to the existing 
Forward Capacity Market (“FCM”) without changing the existing resource adequacy construct.”); 
Bottiggi Testimony at 13 (“The NEPOOL-proposed increase in [RCPF] allow real-time prices to respond 
directly to shortage conditions, instead of imposing a random and unpredictable risk of unavailability on 
Generating Capacity Resources in the FCM.”); PSEG Comments at 10-11 (“This redefinition [of the 
FCM by ISO-NE] would create a completely new paradigm without any evidence that it would 
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The capacity market design based on availability is used in every other region of the country.50  

There is a reason for this.  Use of availability allows for relatively stable, predictable revenues 

for capacity resources, while providing some rigor to the performance requirement, such that 

resources with poor availability are penalized.  This stability helps keep costs down and has been 

proven to provide a firm basis for financing investment in new resources or upgrades to existing 

resources in the region.   

In his February 14, 2014 filing, ISO-NE’s External Market Monitor testifies that a 

properly designed availability metric, if coupled with performance payments that approximate 

the value of lost load, “would provide efficient incentive to be available and produce energy or 

reserves during shortages, while efficiently distinguishing between more reliable and flexible 

resources versus less reliable and flexible resources.”51  While there is a need for additional 

performance-based incentives to improve Real-Time production during scarcity events, a 

fundamental change to the availability construct of the capacity market is not the right way to 

create such incentives.  By trying to replace the long-standing availability metric with a Real-

Time production metric, ISO-NE’s Proposal has the potential to undermine the resource 

adequacy purpose of the capacity market. 

 While ISO-NE has provided hundreds of pages of testimony from economists to support 

the theory of its brand new and radically different capacity product and market, the testimony in 

this proceeding from those who actually manage generation and related investment opposes ISO-

                                                                                                                                                             
accomplish ISO-NE’s desired goals of improving performance much less the primary objective of a 
capacity market construct – to ensure resource adequacy.”).  

50  See Frayer Testimony at 20-23; Stoddard Testimony at 2.  
51  Patton Comments at 24. 
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NE’s new product and market without fundamental changes.52  Testimony was filed in this 

proceeding by Judith Lagano, Vice President of Asset Management for the East Region for 

NRG, a company with approximately 46,000 MW of generation across the country and that is 

active in New England.  Ms. Lagano testifies that NRG relies on capacity markets with an 

availability metric to manage its generation fleet. 53  She views ISO-NE’s “pay-for-performance” 

proposal as a “radically different hybrid energy-capacity market structure” that is “far too 

risky.”54  Similarly, Mr. William Bottiggi, General Manager of the Braintree Municipal Light 

Department, a developer/owner of generation for municipal supply, testifies in support of the 

EMCOS Comments that, if implemented, PI will “crush development of new generating capacity 

resources in New England.”55  Moreover, EMI, an entity that develops and owns generation, 

including renewable generation, in New England states that “the proposed penalty regime would 

jeopardize the financial viability of all future generation projects and effectively exclude most 

renewable resources from the FCM and thereby impose severe obstacles to the development of 

such resources, contrary to both state and federal policies.”56 

In his testimony, Mr. Falk (on behalf of the Connecticut Parties) reinforces these 

concerns about changing FCM from its original design:  

Availability is what the FCM was designed to purchase.  By contrast, purchasing 
production of energy and reserves during periods of reserve shortfall (the product 
definition change proposed by ISO-NE) will take a low-cost unit perfectly 

                                                 
52  See generally NRG Comments; Dominion Comments; Renewable Parties Comments; UI 

Comments; EMI Comments. 
53  Lagano Testimony at 2. 
54  Id. at 4.  
55  Bottiggi Testimony at 2. 
56  EMI Comments at 1; see generally Dominion Comments; Public Systems Comments. 
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capable of providing useful availability and drive it from the market because it 
cannot provide this other service.57 

NEPOOL has proposed not simply staying with availability as is, but enhancing the 

availability metric through a proposed EFORp mechanism, which focuses on performance in the 

peak hours when scarcity conditions most often occur.58  Several commenters support 

NEPOOL’s EFORp enhancement to the availability metric.  The Public Systems state:  

Unlike PI, the NEPOOL Alternative may help to facilitate new resource 
development.  The revenues to be earned by generating resources under the 
NEPOOL Alternative are far more stable than under PI, where penalties are 
unforeseen, unforgiving, and potentially enormous.  The lack of foreseeability and 
the potential magnitude of any penalties may make it far more difficult to finance 
generation additions under PI than would be the case without it. 59 
   
The Falk Testimony provides a thoughtful analysis with respect to how EFORp would 

successfully address three of the four performance problems identified by ISO-NE: generators 

that are available but do not perform during reserve shortages (so-called “zombie units”); gas 

dependence issues; and declining resource performance issues.60  Regarding “zombie units,” 

while ignoring (as does ISO-NE), the fact that for many generators it is revenues in the Real-

Time market that are sought, Mr. Falk states that: “the part of the NEPOOL proposal which 

rewards generators for decreasing their EFORp while penalizing those whose EFORp increase 

should go a long way towards correcting this problem.  The tougher standards for poorly 

performing resources will eventually preclude any true ‘zombie unit’ from collecting 

                                                 
57  Falk Testimony at 15-16. 
58  See ISO-NE Answer at 28 (“By contrast, scarcity conditions that last for multiple hours tend to 

occur on days with exceptional weather and high load conditions. These ‘peak period’ scarcity conditions 
predominate in practice, and constitute the majority of all scarcity hours annually.”) 

59  See Public Systems Comments at 34. 
60  Mr. Falk discusses the fourth problem identified by ISO-NE (performance during system 

contingencies) as being effectively addressed through the NEPOOL Proposal for the RCPF. 
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payments.”61  Regarding the second of these identified problems (gas dependence), Mr. Falk 

states that, while the more effective part of the NEPOOL Proposal for addressing gas 

dependence issues is in the energy and reserve markets reform, the EFORp should also help 

because “the winter hours most susceptible to potential gas disruptions are included in the hours 

for the EFORp calculation.  This should, at the margin, have some effect for all units, whatever 

the fuel type.”62  Regarding the third of these identified problems (declining resource 

performance), Mr. Falk states that “The creation of a substantial reward opportunity for EFORp 

improvements and an equal penalty for EFORp deterioration will incentivize improvements in 

EFORp.  All things equal, improvements in EFORp translate to improved EFORd, since the 

periods in which EFORp is measured are the relevant subset of EFORd-measured periods.”63  

NEPOOL recognizes that some commenters have criticized the EFORp mechanism.64  

ISO-NE’s External Market Monitor suggests that the EFORp mechanism as-filed “does not 

provide efficient incentives,” but with certain adjustment(s) it could be an efficient approach “to 

augment the incentives provided by the shortage pricing” of the NEPOOL RCPF proposal.65  

Indicated Generators argue that EFORp is more appropriate in an unforced capacity market 

rather than in the New England installed capacity market and its incentives would tend to focus 

on month-to-month availability rather than overall availability.66  Whether or not the 

Commission finds that all of the details of EFORp in the NEPOOL Proposal are acceptable, the 
                                                 

61  Falk Testimony at 21. 
62  Id. at 25. 
63  Id. at 27.  
64  See, e.g., Indicated Generators Comments at 33-34; Patton Comments at 4; NextEra 

Comments at 9.  
65  Patton Comments at 44-45. 
66  See Indicated Generators Comments.  Implementing EFORp within an unforced capacity 

context was not considered in the NEPOOL Participants Processes, but might have been acceptable had it 
been proposed.  
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foundation of the NEPOOL Proposal is the use of availability as the performance measure, and 

not Real-Time production.  The NEPOOL Proposal contains the basic elements of an effective 

performance metric for the resource adequacy product.  In any event, measured, incremental 

changes to existing market design are far preferred over capacity redefinition and a new market 

as proposed by ISO-NE. 

NEPOOL has already explained at length why availability is preferred to ISO-NE’s 

proposed operational performance metric.67  NEPOOL and other commenters have also 

demonstrated that, while the proposed EFORp mechanism might be productively improved with 

greater stakeholder consideration, such a mechanism would produce a just and reasonable 

outcome without any changes to EFORp and would improve the current FCM.68  This is a case 

where the pursuit of the perfect solution should not block implementation of the good.  NEPOOL 

acknowledges (as do others) that NEPOOL’s proposed EFORp mechanism as-filed did not 

receive the same level of discussion and analysis during the stakeholder process as ISO-NE’s 

rejected Real-Time production metric.  If the Commission is persuaded by the concerns raised 

with respect to the specific details of the proposed EFORp metric or its implementation, the 

Commission should provide clear direction to ISO-NE and stakeholders that availability is the 

right performance metric for the New England capacity market and should allow for further 

discussion and analysis to refine the availability metric and incentives to make them more 

acceptable and more effective in achieving agreed-upon objectives. 

                                                 
67  NEPOOL Comments at 13-15; Frayer Testimony at 74; NEPOOL Transmittal Letter at 9.  
68  See generally NEPOOL Comments; Connecticut and Rhode Island Parties Comments; Public 

Systems Comments; EMCOS Comments; NU Comments; NRG Comments; EMI Comments; Dominion 
Comments. 
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C. The ISO-NE Proposal Would Have No Impact On Identified Operational 
Performance Issues Until June 2018 At The Earliest And Is More Likely To 
Compound, Rather Than Solve, Those Performance Issues.  

1. Neither the ISO-NE Filing Nor Recent Events Provide Sufficient Justification 
for the Radical Redesign Proposed by ISO-NE 

As NEPOOL has stated in its own comments and accompanying testimony, ISO-NE has 

not demonstrated that FCM is broken and needs to be fundamentally redesigned with a Real-

Time operational performance metric.69  A similar finding was made by the Connecticut Parties 

witness, Mr. Falk, in his testimony, in which he states:  

ISO-NE has provided no persuasive evidence that there is even a problem with 
reliability in New England from poor performance by generating plants with 
CSOs that would warrant the changes in performance incentives that ISO-NE 
proposes.  As explained above, the required amount of capacity in New England − 
the ICR − is, or should be, providing a 0.1 annual LOLE, so long as the level of 
these resources’ expected performance reflects their EFORds.  While it is possible 
that this calibration could be inadequate, ISO-NE has offered no evidence that it 
is.  In any case, they do not propose changing the ICR calculation.70 

ISO-NE now seeks in its February 12 Filing to identify recent operations concerns during 

the current winter period and attribute those concerns to FCM,71 but fails in that pleading, as it 

did before, to demonstrate a causal nexus between those evolving issues and a so-called 

fundamental flaw in the capacity market.  Indeed, the experiences this winter provide even 

greater support for the conclusions of Market Participants that PI is excessively risky.  What is 

known from the limited information available regarding the current winter period is that there 

have been many more conditions that would have been identified as “Scarcity Conditions” than 

ISO-NE predicted less than a year ago.72  Those supporting the NEPOOL Proposal have 

                                                 
69  NEPOOL Comments at 7-9; Frayer Testimony at 10-11; Tabors Testimony at 4. 
70  Falk Testimony at 38-39; see also Lagano Testimony at 9-10; Pope Testimony at 3-5.  
71  See ISO-NE Answer at 3-4.  
72  See, e.g., ISO-NE Answer at 28-29.  
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complained that the “no exemptions” policy would expose them to liabilities that are not 

reasonably predictable and can result in penalties that exceed their awarded capacity payments in 

the Forward Capacity Auction.73  ISO-NE suggests that Scarcity Conditions are reasonably 

predictable three years in advance of a Capacity Commitment Period.74  Yet with all of its 

competitively sensitive information and years of analysis at its disposal, ISO-NE could not 

predict this winter’s experiences.  Had ISO-NE’s PI been in effect during the last few months, 

there would have been many more Scarcity Conditions than the monthly average projected by 

ISO-NE’s economic consultants, which would have resulted in even larger exposure to 

production penalties, as well as higher costs to suppliers than anticipated.75  Further, even with 

the limited available information from the last few months of operations, it appears that energy 

prices, while still depressed by unprecedented Net Commitment Period Compensation payments, 

were high enough with recent market changes to support ongoing replenishment of oil inventory 

well beyond the inventory required by the Winter Program.76   In the face of such facts it is hard 

to suggest that the market did not and will not react to such higher prices, and that a radical new 

capacity product and market is needed to ensure sufficient market reaction.   

                                                 
73  See, e.g., EMI Comments at 5-6; Dominion Comments at 28-32; NRG Comments at 8-10; 

Connecticut and Rhode Island Parties at 14-15, 20-26. 
74  ISO-NE Answer at 28-29. 
75  Analysis Group Testimony at Exhibit 1-5; Frayer Testimony at 50. 
76  ISO-NE Answer at 36- 37; see also ISO-NE, NEPOOL PARTICIPANTS COMMITTEE REPORT, 

(February 7, 2014) (the “ISO-NE COO Report”), available at: 
http://nepool.com/uploads/NPC_20140207_Composite4.pdf.  The recent excess uplift charges in New 
England are not an indication that the market is not reacting to higher prices, but rather an indication of 
price formation problems.  NEPOOL also notes that PJM and NYISO have dealt with this Winter’s price 
volatility and operational performance challenges not through fundamental changes to their capacity 
markets, but instead by lifting their energy price caps.  These changes were accepted by the Commission.  
See, e.g., PJM Interconnection, LLC, Order Granting Waiver, issued January 24, 2014, ER14-1144-000; 
New York Independent System Operator, Inc., Order Granting Waiver, issued January 31, 2014, ER14-
1138-000.  The Real-Time market and operational performance challenges in PJM and NYISO were 
properly addressed in the Real-Time energy markets.   
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In the view of ISO-NE, the recent events demonstrate the need for PI and that the 

region’s reliability situation is precarious “because the capacity product remains ill-defined and 

the consequences for failure to perform are woefully insufficient.”77  This observation on 

February 12, 2014 stands in stark contrast to the professed inability of ISO-NE on February 7, 

2014 to provide analysis of the winter operations until after the winter period has passed.78  It 

also is in contrast to the Commission’s own conclusion that it needs further information to 

understand the winter operations across the country, which caused it to schedule a technical 

conference on April 1, 2014.79 

There are fundamental and unanswered questions concerning winter operations that must 

be analyzed and explored long before one can reasonably conclude that such Real-Time 

operational issues were caused by FCM flaws and justify ISO-NE’s new capacity product 

definition and design.  Despite the lack of factual evidence showing that FCM must undergo 

fundamental redesign to address ISO-NE’s identified performance issues, or that other market 

changes already under way or proposed will not improve performance, ISO-NE is determined to 

push ahead and make New England a test case for its untested market theory.  Even if the 

Commission were to accept the ISO-NE Proposal, and its potentially serious adverse 

consequences, the Commission should at least first require a thorough analysis and exploration 

of whether it is needed, how operational performance issues are causally connected to the 

capacity market, how changes to the energy and reserve markets might improve performance, 

                                                 
77  ISO Answer at 2-3. 
78  See ISO-NE COO Report. 
79  Notice of Technical Conference, in FERC Docket No. AD14-8-000 (Feb. 21, 2014) (the 

“Technical Conference Notice”). 
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and what consequences PI will entail.80  ISO-NE’s filing and summary conclusions do not come 

close to providing such information.  NEPOOL is filing simultaneously with this Answer a 

motion and data requests seeking to have ISO-NE provide the information and analysis that 

minimally would be necessary to understand the winter operations and to conclude, as ISO-NE 

has, that incremental improvements to the recently enhanced regional market, along with those 

that have already been ordered by the Commission, would be insufficient to provide necessary 

Real-Time performance incentives.  

2. ISO-NE’s Strict Liability Proposal Is Unreasonable 

The February 12, 2014 filings reinforce the fact that ISO-NE’s “no exemption” policy 

and penalty-centric proposal is commercially unreasonable, will lead to higher costs, and have a 

chilling effect on investment.81  Almost all commenters, even those generally supporting  aspects 

of the ISO-NE Proposal, take at least some exception to this “no-exemption” policy.82  For 

example, EMI (which is developing the Cape Wind offshore wind project) provides this 

representative view: “EMI’s past and present experience with the project finance community 

indicates that the ISO’s proposed no-fault penalty regime would impose new and radically 

increased risks to project lenders and investors that would severely jeopardize the likelihood that 

needed facilities, both traditional and renewable, would be financed or constructed.” 83   EMI 

                                                 
80  In addition to all of the other market changes that NEPOOL and other parties to this 

proceeding have described, the Commission has ordered that the ISO file a proposal for a sloped demand 
curve for the FCM by April 1, 2014.  ISO New England Inc., 146 FERC ¶ 61,038 (2014).    

81  Frayer Testimony at 11-13; see also Tabors Testimony at 10-12. 
82  See generally EMI Comments at 5-6; Dominion Comments at 28-32; see generally NESCOE 

Comments; Brookfield Comments at 5-6; Entergy Comments at 7-10; Renewable Parties Comments at 6-
7; MA DPU and NHPUC Comments at 13. 

83  EMI Comments at 2.  
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makes the further point that the ISO-NE Proposal would be particularly damaging to the 

financing and construction of new renewable resources, contrary to state and federal policy:  

Although the ISO’s proposed no-fault penalty regime would undermine 
investment in all new generation resources, the impact would be particularly 
adverse to investment in new renewable resources, and thus contrary to both 
Federal and State energy policies.  While most renewable energy for New 
England would be intermittent in nature and thus subject to unpredictable weather 
events beyond control of the project owners, the ISO has refused to allow any 
accommodation that would exclude such resources from weather-related 
penalties.84  

Contrary to ISO-NE’s perverse view that the substantially enhanced risk created under its 

proposal is a great strength,85 NRG’s witness Ms. Lagano (who speaks from the perspective of 

one who manages generation assets in New England) views the injection of a high degree of risk 

as a great weakness of the design, as she considers the many risk factors and ISO-NE’s “no 

exemption” policy from an asset owner’s perspective.86  Ms. Lagano testifies about the types of 

risks that ISO-NE’s Proposal injects into the decisions a generation owner faces and the effect of 

those risks: 

How many periods of reserve scarcity are their likely to be?  How predictable will 
the reserve scarcity conditions be?  How robust is the ISO-NE transmission 
system, since a transmission outage would result in penalties imposed on 
generators?  How robust is the gas transmission system in New England, since gas 
unavailability would result in the assessment of penalties?  How good is ISO-
NE’s load forecasting, and can I count on ISO-NE to dispatch my units on days 
when there is likely to be a period of reserve scarcity?  Will imports be recalled 
during simultaneous times of shortage in neighboring markets, creating reserve 
scarcity in New England, such as happened on a low-load Saturday in December 
2013, resulting in an FCM Shortage Event?  Will ISO-NE propose a change in the 
definition of reserve scarcity between the time I take an obligation and serve that 
obligation, as it did in 2013?  What ability will I have to find supplemental 
bilateral resources to supplement my resources’ availability, now that the region 
has been found to be deficient resources?  These factors create a virtually 

                                                 
84  EMI Comments at 5. 
85  ISO-NE Answer at 18. 
86  Lagano Testimony at 7-8.  
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insurmountable barrier to participation, let alone incremental investment – both in 
existing facilities and new resources.87 
 

Similarly, the PSEG Comments (provided by another New England generation owner) point to 

the Commission’s concern that overly onerous performance obligations and penalties could 

create barriers to participation and chill interest in investment.  PSEG aptly describes the ISO-

NE Proposal as “the poster child that would epitomize that concern.”88   

NRG witness, Dr. Susan Pope also identifies additional operations concerns that she 

expects will arise when capacity resources self-schedule in order to avoid penalties for ISO-NE 

failure to schedule them in sufficient time to be producing when Scarcity Conditions are 

expected.89   Dr. Pope notes that “[w]hen there is under-bidding by load, capacity suppliers that 

have not been committed by the ISO will likely self-commit during periods of expected scarcity. 

Thus, instead of improving reliability, the CPPR provides a strong incentive for independent 

generator decision making, which is not a desirable outcome when reliability is provided through 

the central dispatch.”90  And while there may well be entities willing to accept this increased 

market risk in real time, they are unlikely to do so without further risk premium to compensate 

them for their own possibility of penalty if they are unable to produce for reasons entirely 

beyond their control.      

Many other Commenters in this proceeding, some of whom have as their legal 

responsibility the monitoring and restraint of electricity costs to consumers, have concluded that 

ISO-NE’s Proposal will be far more costly than is warranted and in comparison to maintaining 

                                                 
87  Lagano Testimony at 7-8.  
88  PSEG Comments at 11.  
89  Pope Testimony at 8-11. 
90  Id. at 8. 
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the current capacity market with an availability metric and some improvements.91  For example, 

the Connecticut and Rhode Island Parties state: “In sum, the PFP mechanism creates new risks 

and costs, then creates new market monitoring rules expressly permitting suppliers to incorporate 

those largely unreviewable risks and costs into their de-list offers.  Captive capacity customers 

will pay for suppliers’ risks and costs through high rates.”92  In support of their Comments the 

Connecticut and Rhode Island Parties filed testimony from Katie Scharf Dykes, the Deputy 

Commissioner for Energy at the Connecticut Department of Energy and Environmental 

Protection.  She provides a regulator’s perspective in observing the damaging effects of adopting 

the ISO-NE Proposal: “ISO-NE’s PFP proposal will significantly exacerbate investment risks 

and will both increase the cost of new generation facilities and discourage development of 

worthwhile projects.”93  Echoing concern over the adverse effects of increased investment risk 

from PI, Deputy Commissioner Dykes states in her testimony: 

As I noted before, the uncertainty inherent in the FCM itself already discourages 
investment in long-term generation assets, and the additional level of 
uncontrollable risk and uncertainty that will be imposed by PFP will reinforce 
developers’ and lenders’ reluctance to build new facilities in New England when 
and where they are needed. Grafting an unnecessary and unreasonable PFP 
mechanism onto FCM will virtually ensure that no new merchant generation will 
be built based on an expectation of the “missing money” provided by capacity 
revenues.94 
 

Deputy Commissioner Dykes also reinforces concerns expressed by other parties over the 

specific adverse effects of PI on investment in renewable generation, demand-side response and 

energy efficiency resources: 

                                                 
91  CANE Comments at 4-6; Connecticut and Rhode Island Parties Comments at 26-27. 
92  Connecticut and Rhode Island Parties Comments at 26.  
93  Dykes Testimony at 5. 
94  Id. at 7. 
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By disvaluing the capacity contribution from solar and wind generation, PFP will 
impede development of those resources that are an integral part of Connecticut’s 
environmental plans…By tamping down energy price spikes, PFP will discourage 
the development of stronger demand-side response and investment in energy 
efficiency resources.95 

 
 Similarly, the Consumer Advocates of New England Comments focus on the relative 

cost-effectiveness of the two proposals and come down strongly against the ISO-NE Proposal 

and in favor of the NEPOOL Proposal:  

CANE believes that if ISO implements PI, consumers will face the worst possible 
outcome: a new market construct that does little to solve the underlying problems 
it is intended to address (and in some cases, may make them worse), but costs 
consumers many times more than the actual problem.  In contrast, the NEPOOL 
proposal exposes ratepayers to significantly less risk, while preserving the 
opportunity for additional targeted reforms.96   

Additionally, all of the public power entities that filed comments in this proceeding were 

unanimous in their view that the ISO-NE Proposal will impose unjust and unreasonable costs on 

consumers, including their customers.97 

3. ISO-NE’s Proposal Will Further Accelerate Retirements 

Despite ISO-NE’s suggestion not to worry about the effect of the ISO-NE Proposal on 

retirement of existing generation,98 there is good cause to worry.  The ISO-NE Proposal is 

designed to cause certain types of units to become uneconomical and drop out of the market.  

Consistent with the Frayer and Tabors Testimony,99 Ms. Lagano views the ISO-NE Proposal as 

damaging to long-term reliability in New England.  Similar to the independent conclusion in the 

Frayer Testimony, Ms. Lagano testifies that the ISO-NE Proposal will have an adverse and 

                                                 
95  Id. at 10, 11-12. 
96  CANE Comments at 5. 
97  Public Systems Comments at 5; EMCOS Comments at 8-9. 
98  Analysis Group Testimony at 5; ISO-NE Answer at 4-5. 
99  Frayer Testimony at 10-11; Tabors Testimony at 6, 12-13. 
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disproportionate impact on fossil-fired steam units.100  Increasingly, as demonstrated during the 

period ISO-NE now cites in support of its Proposal, these are the very units that provided 

important reliability assistance when there were constraints on the natural gas system.101  Dr. 

Susan Liese Pope, Managing Director at FTI, Inc., in her testimony also underscores this 

concern: 

Although there are indications that additional gas pipe will be added in the next 
three to seven years, there is no guarantee that that will happen, or that it will 
correspond (in time or location) to needed new gas-fired generation. In short, the 
PI Proposal will deepen the impending reliability crisis by forcing out the only 
viable back-up alternative to gas-fired generation before any upgrades are made to 
the existing, over-stressed gas pipeline infrastructure.102  

The economic theory behind ISO-NE’s Proposal is that these units will be replaced with 

more desirable types of units.  While this view might have surface appeal as a theory of optimal 

resource selection, testimony and comments in this proceeding provide a reality check to that 

theory.103  By forcing non-gas resources out of the market prematurely, to be replaced 

presumably with natural gas units, ISO-NE’s Proposal will exacerbate New England’s natural 

gas dependence and increase the threatened need for capacity in the near-term, both with a 

potential detrimental effect on reliability.104  Ms. Lagano notes this adverse consequence of PI in 

her testimony: 

When natural gas supplies are scarce, the fossil steam units have proven to be an 
effective last line of defense in preventing a reliability crisis, and have shielded 
consumers from the economic and other impacts of the region’s heavy reliance on 
natural gas. The proposal of a market design that appears almost tailored to 

                                                 
100  Frayer Testimony at 82-83; Lagano Testimony at 5; Dykes Testimony at 9;  
101  See ISO-NE COO Report. 
102  Pope Testimony at 18. 
103  Frayer Testimony at 37-39; Lagano Testimony at 5, 9; Bottiggi Testimony at 8-11; Pope 

Testimony at 5.  
104  See, e.g., Falk Testimony at 58 (“PFP worsens New England’s fuel unavailability problem 

and certainly will not assist to diversify the New England fleet away from gas.”) 
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eliminate these critical reliability units from the market, many of which have 
unlimited oil based operating hours in their permits, seems very reckless to me.105 

4. ISO-NE’s Proposal Will Impede New Investment 

While the ISO-NE Proposal depends critically on new investment in the region.106 

everything ISO-NE is being told by market participants and investors is that the high degree of 

risk and uncertainty that the ISO-NE Proposal would inject into the capacity market makes new 

investment less likely.  NEPOOL has already presented testimony that higher capacity payments 

will likely be reserved for payment of potential penalties rather than necessary new investments 

such as dual-fuel capability.107  Ms. Lagano views ISO-NE’s “pay-for-performance” scheme as a 

market that presents “a virtually insurmountable barrier to participation, let alone incremental 

investment – both in existing facilities and new resources.”108  Conversely, in considering the 

investment prospect under the NEPOOL Proposal she states: “NRG would be far more willing to 

consider new investment in New England if ISO-NE implemented the NEPOOL proposal before 

the Commission in this proceeding.”109  Consistent with the Frayer and Tabors Testimony,  Ms. 

Lagano points out the real world adverse consequences on investment of moving from a stable 

availability metric to ISO-NE’s risk-laden “pay-for-performance” metric: 

In my opinion, ISO’s PI proposal will not attract capital to the New England 
market.  While there are many parts of “pay for performance” that make a good 
sound bite, the PI proposal appears to have been designed by academics with very 
little understanding of how real companies make investment decisions. The 
market design is not only entirely unproven, but also imposes an unprecedented 
level of risk on companies interested in deploying capital in New England. In my 

                                                 
105  Lagano Testimony at  5.  
106  See ISO-NE Answer at 4 (“The New England region desperately needs improved 

performance and investment from existing resources, and highly reliable new resources, to prevent the 
continued deterioration of these challenging conditions.”). 

107  Frayer Testimony at 53; Tabors Testimony at 8-9. 
108  Lagano Testimony at 9. 
109  Lagano Testimony at 11. 
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opinion, the risks are disproportionate to the rewards, and companies like NRG 
are likely to invest scarce capital dollars in other markets.110 

Another real-world witness who submitted testimony is Mr. William Bottiggi, General 

Manager of the Braintree Municipal Light Department, a developer/owner of generation for 

municipal supply.  Based on his experience in developing and operating generation in New 

England and his review of ISO-NE’s Proposal, he draws the following conclusions, consistent 

with Ms. Frayer, Dr. Tabors, Ms. Lagano, and a host of NEPOOL Market Participants: 

If implemented, the ISO-NE PFP proposal will crush development of new generating 
capacity resources in New England in four ways: 
 
 ISO-NE’s PFP makes the prospects of cost recovery for existing and new generation 

completely random. This is a disincentive to utilities in Braintree’s position to 
undertake the costs and risks of developing new generation, and a disincentive to 
other parties to support new generation development by entering into long-term 
power purchase agreements needed to provide a secure revenue stream for financing; 
 

 From the perspective of both a generation owner and a load-serving entity, ISO-NE’s 
PFP will drive capacity prices up by creating risks that cannot be hedged – for 
example, the possibility that even a very well maintained generator will not be readily 
able to start during extreme weather. This, in turn, will cause capacity prices to reflect 
a large (and growing) risk premium that produces almost no benefit to load and 
provides little real security to generation owners; 

 
 ISO-NE’s PFP aggravates the random cost recovery and risk premium problems by 

imposing new Financial Assurance requirements on parties assuming a Capacity 
Supply Obligation. This requirement to post collateral for possible future penalty 
payments under ISO-NE’s PFP also drives unproductive increases in the cost of 
participating in the ISO-NE FCM. These impacts are summarized and discussed in a 
memorandum from ISO-NE witness Mark Montalvo to the NEPOOL Budget & 
Finance Committee, dated November 25, 2013 (Exhibit 3 to this Declaration); 

 
 These considerations, in turn, create obstacles to the entry of new generation capacity 

into the FCM. For example, the random nature of cost recovery and the unpredictable 
and unproductive risk premium effects of the ISO-NE really make it impossible to 
provide lenders or the bond market with a prospect of debt repayment sufficiently 
certain to permit the extension of credit to otherwise creditworthy developers of new 
generation. These same risks drive away potential long-term power purchase 

                                                 
110  Id. at  5. 
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agreements needed to provide a reliable revenue stream to support the development of 
new generation.111 (Emphasis added.) 
 

 Similarly, Mr. Falk concludes his analysis of the adverse investment effect of the ISO-NE 

Proposal by stating:   

Even on its own terms, it is unclear that PFP will work if the goal is to induce 
long term investment.  Unlike the FCM, in which natural system growth (setting 
aside the recent atypical recession-induced decline in load) keeps the clearing 
price at some vestige of either the cost of a new entrant or the cost of an existing 
resource’s exit, the  PFP proposal ties the returns on performance investments to 
measures of system performance.  It is highly unlikely that owners will make such 
investments based on the PFP proposal.  If it works, those who made the 
investments will all lose those investments.  The only way the investments pay for 
themselves is if the performance improvements never occur.112 

V. CONCLUSION AND RELIEF REQUESTED 

Ironically, in this proceeding ISO-NE has essentially launched an informal complaint 

against its own capacity market (and implicitly against similar capacity markets across the 

country) while at the same time proposing a radical strict liability, no-exemptions replacement 

that will very likely do more harm than good.  Conversely, NEPOOL offers incremental 

improvements to the capacity market and the energy and reserve markets, which along with 

recent improvements, will provide direct and immediate benefits and a more hospitable climate 

for investment in existing and new resources to meet operational needs and long-term resource 

adequacy.  

                                                 
111  Bottiggi Testimony at 3. 
112  Falk Testimony at 84. 
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For the reasons stated above and in the NEPOOL filings already made in this proceeding, 

NEPOOL urges the Commission to reject ISO-NE’s unjust and unreasonable proposal, and 

accept the NEPOOL Proposal.  To the extent that the Commission does not accept all of the 

NEPOOL Proposal, NEPOOL requests that the Commission direct ISO-NE to conduct further 

work with stakeholders to refine the NEPOOL Proposal with clear guidance that the capacity 

market should be based on an availability metric, and that operational performance 

improvements should be sought primarily through enhancements to the energy and ancillary 

services markets.  In the meantime, the current capacity market, as enhanced by recent initiatives 

and the implementation of a demand curve for FCA9, provides a sufficient underpinning to allow 

for refinement of NEPOOL’s Proposal as appropriate.    

Respectfully submitted, 
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