
   

 

UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

ISO New England Inc. and  

New England Power Pool 

) 

) 

Docket No. ER13-2313-000 

 

 

 

MOTION FOR LEAVE TO ANSWER AND ANSWER OF THE  

NEW ENGLAND POWER POOL PARTICIPANTS COMMITTEE  

 (October 10, 2013) 

 

Pursuant to Rules 212 and 213 of the Commission’s Rules of Practice and Procedure,
1
 the 

New England Power Pool (“NEPOOL”) Participants Committee
2
 hereby submits this Motion for 

Leave to Answer and Answer to the reply pleading submitted by ISO New England Inc. (“ISO-

NE”) on September 25, 2013 in this “jump ball” proceeding (the “ISO-NE Answer”).
3
  NEPOOL 

submits this response to correct any misunderstanding created by the ISO-NE Answer over 

NEPOOL’s position in this proceeding.  As discussed in this NEPOOL Answer, contrary to what 

ISO-NE suggests, NEPOOL is NOT arguing that FCM rules cannot be changed or that changes 

should be impossible, are legally barred, would be a breach of contract or would violate the 

                                                 
1
  18 C.F.R. §§ 385.212 and 385.213 (2013).    

2
  Capitalized terms not defined herein have the meanings as cited thereto in the Second Restated 

NEPOOL Agreement, Participants Agreement or the ISO-NE Transmission Markets and Services Tariff 

(the ISO-NE Tariff).  Section III of the Tariff is referred to as Market Rule 1. 

3
  This proceeding was initiated by ISO-NE and NEPOOL’s September 4 filing of two alternative 

Market Rule proposals pursuant to Section 11.1.5 of the Participants Agreement (referred to as the “jump 

ball provision”).  In a “jump ball” filing, the alternate proposals are presented to the Commission on 

precisely the same legal footing and the Commission “may adopt any or all of ISO’s Market Rule 

proposal or the alternate Market Rule proposal as it finds, in its discretion, to be just and reasonable and 

preferable.”  Importantly, the Commission cannot adopt another proposal not supported by either ISO-NE 

or NEPOOL unless it concludes first that neither of the two proposals satisfies the standard for acceptance 

under Section 205 of the Federal Power Act.  See Section 11.1.5 of the Participants Agreement among 

ISO-NE, NEPOOL and the Individual Participants (the “Participants Agreement”), available at 

http://nepool.com/uploads/Op-PA.pdf or in ISO-NE’s “Agreements and Contracts” Tariff in the 

Commission’s eTariff database. 

http://nepool.com/uploads/Op-PA.pdf
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Federal Power Act.  Rather, as it sought to make clear throughout its presentation,
4
 NEPOOL has 

concluded in the facts here that it is preferable to respect and not upset the justified and 

uncontested settled expectations of those who have current Capacity Supply Obligations.     

While NEPOOL and ISO-NE agree on much in this proceeding,
5
 NEPOOL disagrees 

with ISO-NE that immediate implementation of these changes is essential.  The changes 

proposed in both the ISO-NE Proposal and the NEPOOL Proposal are improvements to the 

current FCM design that, in fairness, can and should be implemented for new transactions and 

auctions.  While NEPOOL agrees with ISO-NE that there should be “consequences for failure to 

perform consistent with obligations assumed in the market,”
6
 ISO-NE should not be permitted 

here to change those obligations immediately over the opposition of its sole stakeholder body 

and those with Capacity Supply Obligations.
7
   

I. MOTION FOR LEAVE TO ANSWER 

NEPOOL moves pursuant to Rule 213
8
 for leave to answer ISO-NE’s pleading and asks 

that the Commission consider NEPOOL’s answer.  Pursuant to Rule 213(a)(2) of the 

Commission’s Rules, the Commission may accept the filing of an answer to an answer for good 

cause shown when it leads to a more accurate and complete record, helps the Commission 

                                                 
4
  See NEPOOL Transmittal Letter and attachments, Attachments N-1a – N-lh to the joint 

September 4, 2013 Filing. 

5
  Importantly, we both agree on the same improvements to the definition of Shortage Event.  We 

both also agree on what ISO-NE intended when it interpreted in 2010 the approved FCM Market Rules to 

apply solely to extended shortages of ten-minute non-spinning reserve. 

6
  ISO-NE Answer at p. 5. 

7
  ISO-NE proposes immediate implementation of these changes over the objection of a broad 

cross-section of NEPOOL Participants from all six Sectors who have expressed a clear preference for the 

NEPOOL Proposal.   

8
  18 C.F.R. § 385.213(a)(2) (2013) (“An answer may not be made to a protest, an answer, a 

motion for oral argument, or a request for rehearing, unless otherwise ordered by the decisional 

authority”) (emphasis added).   
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understand the issues, clarifies matters in dispute or errors, responds to new issues raised, or 

provides information that will assist the Commission in its decision-making process.
9
  Here, 

ISO-NE’s pleading inaccurately interprets the contents of the NEPOOL filing.
10

   

This Answer will correct the ISO-NE created inaccuracies, assure a more complete 

record and will otherwise assist the Commission in reviewing the issues sought to be raised in 

this proceeding.  Accordingly, good cause exists for the Commission to grant this motion for 

leave to file this Answer.  

II. RESPONSE TO THE ISO-NE ANSWER 

A. The NEPOOL Proposal is Preferable to the ISO-NE Proposal Because NEPOOL 

Respects Settled Expectations, Not Because the ISO-NE Proposal is Unlawful or 

a Breach of Contract 

 

Much of the ISO-NE Answer responds to arguments that NEPOOL did not make.  ISO-

NE accuses NEPOOL of being disingenuous by arguing here against upsetting settled 

expectations when NEPOOL agreed with ISO-NE previously to change rules notwithstanding 

settled expectations of some Market Participants.
11

  ISO-NE misinterprets NEPOOL’s position to 

be that the FCM rules cannot be changed between a Forward Capacity Auction and the 

                                                 
9
  The Commission permits replies that would otherwise be prohibited where the reply would 

assure a complete record in the proceeding; See, e.g., Las Vegas Cogeneration LP, 117 FERC ¶ 61,309 at 

P 20 (2006); S. Natural Gas Co., 121 FERC ¶ 61,118, at P 5 (2007); or assists the Commission in its 

decision-making process; see  Virginia Elec. and Power Co., 124 FERC ¶ 61,207 at P 22 (2008); Pepco 

Holdings, Inc. 125 FERC ¶ 61,130 at P 24 (2008); Potomac-Appalachian Transmission Highline, LLC, 

122 FERC ¶ 61,188 at P 23 (2008); S. Cal. Edison Co., 122 FERC ¶ 61,187 at P 19 (2008); N.Y. Indep. 

Sys. Operator, Inc., 121 FERC ¶ 61,112 at P 4 (2007); PJM Interconnection, L.L.C., 116 FERC ¶ 61,179 

at P 19 (2006); provide information helpful to the disposition of an issue;  see CNG Transmission Corp., 

89 FERC ¶ 61,100 at 61,287 n.11 (1999); or permit the issues to be narrowed or clarified; PJM 

Interconnection LLC, 84 FERC ¶ 61,224 at 62,078 (1998); New Energy Ventures, Inc. v. S. Cal. Edison 

Co., 82 FERC ¶ 61,335 at 61,323 n.1 (1998). 

10
  The Commission has also permitted answers if the pleading to which the answer relates 

provides an inaccurate interpretation of a filing.  See, e.g., Alliance Cos., et al., 91 FERC ¶ 61,152, at 

61,577-78 (2000).  

11
  ISO-NE Answer at pp. 6-11. 
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associated Capacity Commitment Period.
12

  ISO-NE goes on to assert that NEPOOL “contends 

that changes to the FCM rules between a Forward Capacity Auction and the associated Capacity 

Commitment Period are prohibited on some kind of contractual ground,”
13

 and “that the FCM 

rules are, in essence, a contract that the ISO cannot change.”
14

  From this mis-interpretation, 

ISO-NE then claims that NEPOOL’s “proposed contractual framework” would “directly 

contravene the ISO’s and the Commission’s statutorily granted rights.”
15

   

To be very clear, NEPOOL is NOT asserting that changes to FCM rules between a 

Forward Capacity Auction and the associated Capacity Commitment Period are prohibited or a 

breach of contract.  Rather, NEPOOL is arguing that the NEPOOL Proposal is preferred over the 

ISO-NE Proposal when one considers Commission precedent, the facts and circumstances in this 

proceeding, the reasoning that underlies the well-acknowledged principle of detrimental 

reliance,
16

 and public policy.   

ISO-NE places considerable reliance in its arguments on the Peak Energy Rent (“PER”) 

case,
17

 but that case more strongly supports the NEPOOL Proposal than the ISO-NE Proposal.  

In that proceeding, just like in this proceeding, NEPOOL overwhelmingly supported changes to 

                                                 
12

  Id. at pp. 2, 5. 

13
  Id. at p. 3. 

14
  Id. at p. 10. 

15
  Id. at p. 11. 

16
  The Commission has recognized that the principle of detrimental reliance is not limited to 

gratuitous promises: “[T]he doctrine has been expanded beyond gratuitous promises to other promises 

that induced detrimental reliance.”  See, e.g., Transcontinental Gas Pipe Line Corp., 35 FERC. ¶ 61,340, 

at 61,782, n.9 (1986); Henderson, Promissory Estoppel and Traditional Contract Doctrine, 78 Yale L.J. 

343, 343-44, 352 n.37 (1969).  See also, e.g., Cal. Indep. Sys. Operator Corp., 84 FERC ¶ 61,121 at 

61,664 (1998) (denying CAISO's tariff change proposal given that market participants had relied on the 

existing tariff to make binding decisions they could not renegotiate). 

17
  See ISO New England Inc. and New England Power Pool, Market Rule 1 Revisions Relating 

to the Peak Energy Rent Feature of the Forward Capacity Market, Docket No. ER11-2427-000 (filed Dec. 

21, 2010) (“PER case”). 
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the rules proposed by ISO-NE.  Certain Load Serving Entities (“LSEs”) supported the changes 

generally (like in this case with respect to all those who voted in favor of either the NEPOOL 

Proposal or the ISO-NE Proposal), but the LSEs claimed that their settled expectations would be 

upset by an accelerated transition mechanism that would implement new PER calculations based 

on a six-month rolling average rather than the then-existing 12-month average.  The LSEs sought 

a more gradual 12-month implementation of that transition mechanism.
18

  In that PER case, the 

LSEs were not successful in persuading ISO-NE or NEPOOL to delay transition to the new 

rules, and NEPOOL joined ISO-NE in arguing for the shorter six-month transition mechanism.  

The LSEs in that PER proceeding cited the same Commission precedent upon which NEPOOL 

now relies in this proceeding.
19

  On the issue regarding the speed of implementation, the 

Commission rejected the joint position of NEPOOL and ISO-NE and ruled in favor of the 

LSEs.
20

  NEPOOL in this proceeding, unlike ISO-NE, learned from the Commission’s guidance 

in the PER case.    

With respect to ISO-NE’s misunderstanding of NEPOOL’s reference to the elements of a 

detrimental reliance, NEPOOL clarifies that it is NOT arguing that changing the rules would 

violate a contract between ISO-NE and those with Capacity Supply Obligations.  Rather, the 

concept of detrimental reliance is an equitable concept under which a decision maker enforces 

understandings on which a party has reasonably relied.
21

  In these facts and circumstances, 

                                                 
18

  Id. at 10. 

19
  See, e.g., Answer to Motions, Motion for Leave to Answer, and Answer to Answer of the 

Indicated Suppliers, submitted on Feb. 1, 2011 in Docket No. ER11-2427-000, at pp. 7-8.  

20
  ISO New England Inc., 134 FERC ¶ 61,128 (2011) (“PER Order”) at PP 35-40 (citing 

Indicated Suppliers Protest at pp. 21-24); ISO New England Inc., 136 FERC ¶ 61,221 (2011), Order 

Denying Rehearing. 

21
  See Restatement of Contracts § 90; See also supra note 16. 
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NEPOOL has concluded that it would be fair and equitable to respect the settled expectations of 

the current holders of Capacity Supply Obligations.     

During its stakeholder process, NEPOOL Participants carefully consider all the facts and 

circumstances being presented in support of any proposal to change Market Rules.  Contrary to 

what ISO-NE would like the Commission to believe, that approach here is not disingenuous but 

rather an appropriate consideration of (1) Commission precedent, (2) fairness given the 

reasonable expectation of Market Participants, (3) general equitable contract principles, and (4) 

sound public policy.   

B. Immediate Implementation of a New Shortage Event Definition Is Not Necessary 

The ISO-NE Answer suggests that the urgency of implementing the Shortage Event 

redefinition immediately has increased since its initial filing on September 4, 2013.  ISO-NE’s 

witnesses on September 4 suggested that this new definition is a “modest revision” needed 

immediately to “restore the important functionality of the Shortage Event mechanism,”
22

 but on 

September 25, an immediate change is required to “restore critical functionality to the FCM 

design.”
23

  On September 4, the current definition of Shortage Event was not functioning as ISO-

NE originally intended,
24

 but on September 25, it is “not functioning at all.”
25

  Indeed, now ISO-

NE goes so far as to argue that, by paying generators in accordance with the current definition of 

Shortage Event, generators have been receiving a “windfall.”
26

  

                                                 
22

  See Joint Testimony of Robert Ethier and Andrew Gillespie, submitted as Attachment I-1b to 

the September 4 Filing (“Ethier/Gillespie Testimony”) at p. 15 (emphasis added). 

23
  ISO-NE Answer at p. 2 (emphasis added). 

24
  See Ethier/Gillespie Testimony at p. 13 (emphasis added).   

25
  ISO-NE Answer at p. 10 (emphasis added). 

26
  Id. at p. 13.  Contrast these characterizations with ISO-NE’s Answer on September 12 in 

Docket No. ER13-2266-000.  In that pleading, ISO-NE agreed with the Maine Public Utilities 

Commission in its view that the Commission’s recent order on NEPGA’s complaint in EL13-66-000 
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None of these characterizations change the fundamental issue before the Commission in 

this proceeding, which is whether in these facts and circumstances, the incremental benefits of 

immediate implementation as proposed by ISO-NE outweigh the legitimate and settled 

expectations of current holders of Capacity Supply Obligations.  In contrast to ISO-NE’s newest 

unsubstantiated claim of a windfall to generators, the unchallenged testimony presented by 

NEPOOL is that bids in the capacity auctions and commitments for Capacity Supply Obligations 

all were impacted by the very specific definition of Shortage Event that ISO-NE itself 

unilaterally made effective beginning with the first Capacity Commitment Period.   

NEPOOL supports the improvements proposed in this proceeding to increase the 

incentives for performance, but disagrees that the Commission should accept ISO-NE’s desire to 

do that immediately.  Where an FCM auction has already been held and Market Participants have 

taken on obligations based on existing rules, there should be a greater burden to justify 

unilaterally changing those obligations.  ISO-NE failed to justify to NEPOOL or its members the 

need for immediate changes to the current Capacity Supply Obligations, and it fails also to 

justify it in its filings in this proceeding.  In the instant facts and circumstances, it is preferable to 

respect settled expectations and implement the improvements to the definition of Shortage Event 

only for new Capacity Supply Obligations.    

 

 

 

 

                                                                                                                                                             
clarified that the current “Tariff imposes strict performance obligations on capacity resources.”  See  

Motion for Leave to Answer and Answer of ISO New England Inc. in Docket No. ER13-2266-000 at pp. 

3-4 (filed Sept. 12, 2013).   
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III. REQUESTED RELIEF 

 WHEREFORE for the reasons explained in its original filing and this responsive 

pleading, NEPOOL respectfully requests that the Commission accept this Answer and approve 

the NEPOOL Proposal as just and reasonable and preferable to the ISO-NE Proposal. 

  

Respectfully submitted, 

 

 

NEPOOL PARTICIPANTS COMMITTEE 

 

By:       /s/ David T. Doot 

 David T. Doot 

 Harold M. Blinderman 

 Sebastian M. Lombardi 

 Day Pitney LLP 

 242 Trumbull Street 

 Hartford, CT  06103 

 (860) 275-0102 

 dtdoot@daypitney.com 

 hmblinderman@daypitney.com 

 slombardi@daypitney.com 

 Its Attorneys 

 

 

 

 

Dated:  October 10, 2013 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused a copy of the foregoing document to be served 

electronically upon each person designated on the official service list compiled by the Secretary 

of the Federal Energy Regulatory Commission. 

Dated at Hartford, Connecticut this 10
th

 day of October 2013. 

 

/s/ Harold M. Blinderman 

Harold M. Blinderman 

Day Pitney LLP 

242 Trumbull Street 

Hartford, CT 06103 

Tel: (860) 275-0357 

Fax: (860) 881-2466 

E-mail: hmblinderman@daypitney.com  
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