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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 
ISO New England Inc. ) Docket Nos. ER13-2149-000 
 ) EL13-72-000 
 

MOTION FOR LEAVE TO ANSWER AND ANSWER OF THE  
NEW ENGLAND POWER POOL PARTICIPANTS COMMITTEE 

(September 19, 2013) 
 

Pursuant to Rules 212 and 213 of the Commission’s Rules of Practice and Procedure,1 the 

New England Power Pool (“NEPOOL”) Participants Committee2 hereby submits its motion for 

leave to answer and answer to ISO-NE’s September 4 Answer (“ISO-NE Answer”) in the 

captioned-proceeding.3  NEPOOL urges the Commission to reject the assertions in the ISO-NE 

Answer regarding NEPOOL’s proposed alternative (referred to herein as the “NEPOOL 

Alternative”) to the amendments proposed by ISO-NE to ISO-NE Tariff Section III.A.154 (the 

“ISO-NE Proposal”).  As demonstrated in the August 20 filing, the NEPOOL Alternative is 

legally and procedurally justified, just and reasonable and preferable to the ISO-NE Proposal, 

and should be accepted by the Commission. 

                                                 
1  18 C.F.R. §§ 385.212 and 385.213 (2013). 
2  Capitalized terms used but not defined in this filing are intended to have the meaning given to 

such terms in the ISO New England Inc. (“ISO-NE” or “the ISO”) Transmission, Markets and Services 
Tariff (“ISO-NE Tariff”), the Second Restated New England Power Pool Agreement, and the Participants 
Agreement. 

3  Aside from NEPOOL’s Comments and Alternative Proposal there were five other sets of 
comments or protests filed in this proceeding, including from: the New England Power Generators 
Association, Inc. (“NEPGA”), supporting the NEPOOL Alternative; Dominion Resource Services, Inc., 
protesting the ISO Proposal as too narrowly restrictive and inconsistent with the intent of the June 14 
Order; the NRG Companies and the PSEG Companies, each arguing that both the ISO Proposal and the 
NEPOOL Alternative are not broad enough in allowing cost recovery for generators run to support 
reliability; and the Retail Energy Supply Association (“RESA”), supporting the ISO Proposal and arguing 
for a similar narrow reading of the June 14 Order.  

4  Section III of the ISO-NE Tariff is referred to as Market Rule 1 and contains the Market Rule 
provisions governing the ISO-NE administered markets.   
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I. BACKGROUND 

On August 20, 2013 NEPOOL filed comments on the ISO-NE Proposal and, pursuant to 

Section 11.1.5 of the Participants Agreement,5 submitted the NEPOOL Alternative.  ISO-NE 

filed the ISO-NE Proposal on August 13, 2013, in response to the June 14, 2013 Commission 

order in this proceeding (the “June 14 Order”).6  The June 14 Order found unjust and 

unreasonable current ISO-NE Tariff provisions that prevented generators from even seeking to 

recover costs under Section 205 of the Federal Power Act (“FPA”) when dispatched for 

reliability reasons under certain extraordinary circumstances.  The Order went on to require that 

ISO-NE make changes to correct those provisions of the Tariff.7   

NEPOOL submitted the NEPOOL Alternative in the proceeding to address the fact that 

the ISO-NE Proposal is deficient because it fails to account for an extraordinary circumstance, 

identified during the NEPOOL Participant Processes, that should be addressed to provide 

generators scheduled in the Day-Ahead Energy Market at the very least the opportunity to seek 

just and reasonable cost recovery.  Specifically, the ISO-NE Proposal fails to reflect in the 

Market Rule an opportunity for a Market Participant to seek cost recovery under Section 205 of 

additional costs incurred as a result of the declaration of a force majeure event on the natural gas 

pipeline system after the time when a Market Participant has been committed in the Day-Ahead 

Energy Market.  These force majeure events are extraordinary and their effect on the cost to 

maintain or restore natural gas supply to generators cannot be anticipated by the generators and 

priced into their Day-Ahead Energy Market Supply Offers.  Failure of the affected generators to 

                                                 
5  The Participants Agreement is a fundamental piece of the RTO arrangements for New England 

and provides, inter alia, the rules governing stakeholder processes and the interaction between and among 
NEPOOL, ISO-NE and individual NEPOOL Participants.  

6  Dominion Energy Mktg., Inc. and ISO New England Inc., 143 FERC ¶ 61,233 (2013), reh’g 
requested. 

7  June 14 Order at PP 25-26; Ordering Paragraphs (B) and (C). 



 

 -3-  
44019589.6 

meet their commitments in accordance with their Day-Ahead schedule could lead to an energy 

supply shortage and ultimately harm system reliability.  Consequently, such generators who are 

scheduled in the Day-Ahead Energy Market and are needed to help maintain reliability can be 

exposed to increased natural gas prices well above those that they reasonably could have 

anticipated and factored into their Supply Offers, with no way to recover the associated increase 

in their costs.  Consistent with the June 14 Order, the NEPOOL Alternative corrects this 

deficiency in the ISO-NE Proposal and addresses a known problem that generators in New 

England have already faced.   

II. MOTION FOR LEAVE TO ANSWER 

Under Commission rules, answers to answers are not permitted except for good cause 

shown.8  Under these circumstances, NEPOOL has good cause and moves for leave to answer 

the ISO-NE Answer.  Pursuant to Rule 213(a)(2) of the Commission’s Rules, the Commission 

may accept the filing of an answer to an answer when it leads to a more accurate and complete 

record, helps the Commission understand the issues, clarifies matters in dispute or errors, 

responds to new issues raised, or provides information that will assist the Commission in its 

decision-making process.9  This Answer will assure a more accurate and complete record, will 

                                                 
8 See, e.g., Rule 213(a)(2), 18 C.F.R. § 385.213(a) (2013) (“An answer may not be made to a 

protest, an answer, a motion for oral argument, or a request for rehearing, unless otherwise ordered by the 
decisional authority”) (emphasis added).   

9  The Commission permits replies that would otherwise be prohibited where the reply would 
assure a complete record in the proceeding; See, e.g., Las Vegas Cogeneration LP, 117 FERC ¶ 61,309 at 
P 20 (2006); S. Natural Gas Co., 121 FERC ¶ 61,118, at P 5 (2007); or assists the Commission in its 
decision-making process; see  Va. Elec. and Power Co., 124 FERC ¶ 61,207 at P 22 (2008); Pepco 
Holdings, Inc., 125 FERC ¶ 61,130 at P 24 (2008); Potomac-Appalachian Transmission Highline, LLC, 
122 FERC ¶ 61,188 at P 23 (2008); S. Cal. Edison Co., 122 FERC ¶ 61,187 at P 19 (2008); N.Y. Indep. 
Sys. Operator, Inc., 121 FERC ¶ 61,112 at P 4 (2007); PJM Interconnection, L.L.C., 116 FERC ¶ 61,179 
at P 19 (2006); provide information helpful to the disposition of an issue;  see CNG Transmission Corp., 
89 FERC ¶ 61,100 at 61,287 n.11 (1999); or permit the issues to be narrowed or clarified; PJM 
Interconnection LLC, 84 FERC ¶ 61,224 at 62,078 (1998); New Energy Ventures, Inc. v. S. Cal. Edison 
Co., 82 FERC ¶ 61,335 at 61,323 n.1 (1998). 
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clarify some of the issues raised and in dispute, and will otherwise assist the Commission in 

reviewing the issues raised in this proceeding.  Accordingly, good cause exists for the 

Commission to grant this motion for leave to file this Answer.  ISO-NE acknowledged that the 

Commission may consider its Answer not to be permitted absent approval by the Commission, 

and suggested that the answer would clarify issues raised by the NEPOOL Alternative.10  The 

ISO-NE  Answer, however, has not clarified issues or assisted with the Commission’s decision-

making process, but instead has obscured and confused both the substantive and legal/procedural 

issues.  If the Commission is inclined to accept the ISO-NE Answer, to ensure that it has a more 

complete record and understands the issues presented by the NEPOOL Alternative, the 

Commission should also accept this NEPOOL Answer. 

III.   ANSWER 

a. ISO-NE interprets the June 14 Order’s compliance directive in an 
unnecessarily restrictive way. 

 
The ISO-NE Answer ignores the intent of the June 14 Order and focuses solely on the 

narrowest formulation of the compliance directive.  NEPOOL agrees that there is a compliance 

directive stated in P 26 of the June 14 Order that directs ISO-NE to:  

submit tariff revisions which allow resources to submit a section 205 filing for cost 
recovery, including fuel and variable operation and maintenance costs for the resource, in 
circumstances where for reliability reasons a resource is dispatched:  (1) beyond its day-
ahead schedule, where there is no opportunity to refresh the offer price to reflect current 
costs; or (2) after the results of the day-ahead market schedule are published, where the 
resource did not receive a day-ahead market schedule.   

 
The June 14 Order, however, goes on to provide guidance to ISO-NE in preparing its compliance 

filing and states that the compliance proposal should be flexible enough to address cost recovery 

for generators required to run under extraordinary circumstances:  

                                                 
10  ISO-NE Answer at p. 1, n. 1. 
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To provide guidance to ISO-NE as it prepares its compliance filing, the Commission 
expects that the parameters of the tariff provision(s) directed here will be sufficiently 
restrictive to discourage anticompetitive offering behavior but still allow for cost 
recovery in circumstances, for example, when a resource responds to a directive from 
ISO-NE to provide essential support to part of the system but has no reasonable 
opportunity to recover its costs.  In other words, the tariff provision should ensure that a 
resource would be permitted to seek cost recovery, where, for instance, a resource 
submits an offer based on one fuel type but is required to run on another or cannot burn 
natural gas based on an Operation Flow Order restriction.  These examples are not 
intended to be exhaustive and should not unduly limit the criteria ISO-NE develops for 
cost recovery under extraordinary circumstances.  Our intention is for ISO-NE’s tariff to 
provide enough flexibility to allow for cost recovery by resources that respond under 
extraordinary circumstances like those faced by the ISO-NE market on February 8 and 
9.11 (Emphasis added.) 
 

The pipeline force majeure provision contained in the NEPOOL Alternative is consistent with 

the intent of the June 14 Order by providing a cost recovery opportunity for generators that meet 

their Day-Ahead commitments and thereby help maintain reliability.  The force majeure clause 

addresses a real-world extraordinary circumstance that, although rare, has already occurred in 

New England.  A pipeline force majeure declaration is similar to the situation where a generator 

faces an Operation Flow Order restriction on the pipeline, which the Commission said should be 

covered by the cost recovery mechanism in the ISO-NE Tariff.12  Including the force majeure 

clause as part of the compliance amendments is consistent with the intent of the June 14 Order 

because it allows for “ISO-NE’s tariff to provide enough flexibility to allow for cost recovery by 

resources that respond under extraordinary circumstances”.  

 The Commission’s recent order in the complaint proceeding initiated by NEPGA in 

Docket No. EL13-66-00013 noted the need for an adequate solution to the cost recovery problem 

                                                 
11  June 14 Order at P 28. 
12  Id. (“In other words, the tariff provision should ensure that a resource would be permitted to 

seek cost recovery, where, for instance, a resource submits an offer based on one fuel type but is required 
to run on another or cannot burn natural gas based on an Operation Flow Order restriction.”) 

13  New England Power Generators Assoc., Inc. v. ISO New England Inc., 144 FERC ¶ 61,157 
(2013) (the “NEPGA Complaint Order”). 
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identified in this proceeding.14  In the NEPGA Complaint Order the Commission stated that it 

recognized “that both the timing differences between the electric markets and natural gas 

markets and the current Tariff may make it difficult for generation resources to not only procure 

natural gas or transportation but also to reflect any accompanying fuel premium in a revised 

offer, particularly when ISO-NE dispatches a resource after the day-ahead commitment 

process.”15  The Commission went on to say that the ISO-NE Tariff “has not allowed appropriate 

cost-recovery for fulfilling a Capacity Supply Obligation in all circumstances” and that the 

specific compliance directive in P 26 of June 14 Order addressed “one aspect” of this issue.16  

The pipeline force majeure situation is one aspect of the cost-recovery problem that has been 

clearly identified by Market Participants that should also be addressed consistent with both the 

June 14 Order and the NEPGA Complaint Order.  The Commission should reject ISO-NE’s 

cramped reading of the compliance directive and adopt the NEPOOL Alternative as consistent 

with the intent of the June 14 Order.   

b. ISO-NE’s Answer on the substance raises a false alarm about the market 
structure. 

 
Much of the ISO-NE Answer is devoted to raising a false alarm about the imminent 

collapse of the competitive market structure in New England if the NEPOOL Alternative is 

adopted.17  ISO-NE states or implies that, if the NEPOOL Alternative is adopted, competitive 

energy markets in New England will be harmed because: the financially binding nature of 

Supply Offers will be undone,18 generators will game the market and seek the higher of cost-of-

                                                 
14  NEPGA Complaint Order at P 59. 
15  Id. at P 57. 
16  Id. at P 59. 
17  ISO-NE Answer at pp. 7-12.  The thrust of RESA’s comments also focus on market impact. 
18  Id. at pp. 7-10. 



 

 -7-  
44019589.6 

service or market-based pricing,19 and generators will deliberately under-state their Supply 

Offers knowing they can obtain recovery of additional costs through a Section 205 filing.20  

These arguments are unsubstantiated and overstate the NEPOOL Alternative to the point of 

inaccuracy.  The NEPOOL Participants who supported the NEPOOL Alternative are just as 

interested as ISO-NE is in maintaining a competitive energy market in New England, and have 

concluded that the NEPOOL Alternative will not harm that market.  There are numerous reasons 

to disregard ISO-NE’s false alarm.   

First, the NEPOOL Alternative does not change the general rule that Supply Offers in the 

Day-Ahead Energy Market are financially binding commitments once accepted.  Instead, the 

NEPOOL Alternative, merely provides a very limited exception to that general rule in 

extraordinary circumstance.  The Commission found in the June 14 Order that it was necessary 

to give generators an opportunity to recover their costs under extraordinary circumstances and to 

avoid an unjust and unreasonable denial of that opportunity for cost recovery.  As the 

Commission made clear in the NEPGA Complaint Order, generators are not allowed to take 

economic outages, and must meet their Day-Ahead commitments unless physically unable to do 

so.21  It is precisely because of this Tariff obligation to meet their Day-Ahead commitments, and 

thereby help maintain reliability, that generators who face pipeline force majeure events, and the 

resulting higher costs than reasonably could have been anticipated, need some means of seeking 

cost recovery on the rare occasions when such events occur.   

Second, the NEPOOL Alternative provides only the opportunity for the Market 

Participant to seek cost-of-service recovery.  In its efforts to attack the NEPOOL Alternative, the 

                                                 
19  Id at pp. 11-12. 
20  Id. 
21  NEPGA Complaint Order at PP 54-56. 
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ISO-NE effectively and incorrectly assumes that the opportunity for a Section 205 filing 

guarantees cost recovery.  It does not.  The force majeure clause provides no guarantee of cost 

recovery but merely allows the affected Market Participant to seek recover in a Section 205 

filing with the Commission and then to face the scrutiny that such a filing entails.  If and when 

such a Section 205 filing is made, ISO-NE and Market Participants will be able to raise with the 

Commission whatever  concerns they have about whether recovery in the specifically identified 

instance at the specifically requested level is just and reasonable.  The Commission will be able 

to assess the filing, actual facts, and the comments and make its determination about whether the 

filing is just and reasonable.  NEPOOL is confident that the Section 205 process, under the active 

jurisdiction of the Commission, will provide a more than adequate safeguard to prevent any 

potential abuse of this cost recovery mechanism or adverse effects on the functioning of the 

energy market.   

Third, the competitive market structure is not harmed by this limited exception to the 

rule, because Market Participants cannot reasonably anticipate pipeline force majeure events.  

ISO-NE raises concerns about generators gaming the force majeure provision to earn the higher 

of cost-of-service or market-based pricing revenues or manipulating their Supply Offers based on 

the opportunity to make a Section 205 cost recovery.  Those concerns are unjustified when there 

is no reasonable ability to predict a pipeline force majeure declaration.  ISO-NE has provided no 

support to substantiate its concerns, and no counter to the testimony included with the NEPOOL 

August 20 filing in this proceeding, which stated that generators cannot reasonably anticipate 

force majeure events on the natural gas pipelines in a way that would enable them to devise a 

strategy to game the market.  Because generators cannot reasonably anticipate pipeline force 

majeure events, they cannot form their Supply Offers in the Day-Ahead Energy Market in a way 
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that would harm competition in that market.  ISO-NE’s false alarm, therefore, should be 

disregarded. 

c. The NEPOOL Alternative is Properly Before the Commission, Both Legally 
and Procedurally, and ISO-NE’s Improperly Restrictive Reading of the 
Jump Ball Provisions of the Participants Agreement Must Be Rejected. 

 
The NEPOOL Alternative is properly before the Commission.  The Commission has 

determined that the Market Rules are unjust and unreasonable to the extent that they do not 

provide adequately for cost recovery for generators needed for reliability.  The Commission 

directed that the Market Rules be changed, and NEPOOL, for the reasons set forth above, has 

explained why the Market Rules, as modified by the ISO-NE Proposal are not sufficiently 

responsive the Commission’s directive.  It is wholly appropriate for the Commission to continue 

to apply the standards of section 206 in its consideration of the merits of the NEPOOL 

Alternative, and not to entertain ISO-NE’s argument that that the Commission is constrained in 

considering the NEPOOL Alternative.   

Further, if the Commission determines that NEPOOL Alternative is beyond strict 

compliance with the June 14 Order, the NEPOOL Alternative is properly before the Commission 

under Section 11.1.5 of the Participants Agreement (“the Jump Ball Provision”).  The Jump Ball 

Provision, as part and parcel of Section 11 of the Participants Agreement, is equally applicable to 

all Market Rule changes proposed by ISO-NE, as the Commission stated in its first order on a 

jump ball filing,22 and absolutely applicable in these circumstances.  Whenever the Participants 

                                                 
22  See ISO New England Inc. and New England Power Pool, 130 FERC ¶ 61,105 at P 56 (2010).  

In that proceeding the ISO attempted to restrict the application of the jump ball provision to only certain 
types of Market Rule.  The Commission rejected the ISO’s narrow interpretation of the jump ball 
provision and stated in P 56: “Therefore, section 11.1 of the Participants Agreement is applicable to ISO-
NE’s filing because ISO-NE is proposing a change to the Market Rules. Accordingly, ISO-NE’s proposal 
implicates the procedures in sections 11.1.2 and 11.1.3 (Technical Committee and Participants Committee 
Review, respectively), as well as the jump ball provision in section 11.1.5 (Alternative Committee Market 
Rule Proposal). Section 11.1.5 requires that ISO-NE present to the Commission any alternative Market 
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Process results in NEPOOL supporting a Market Rule proposal that is different than the one 

proposed by ISO-NE by a vote of 60% or more, that alternative proposal is properly presented to 

the Commission on equal footing with the ISO-NE Proposal. 

Even in the context of compliance filings, the entire stakeholder process contemplated by 

Section 11 is to be undertaken unless the time required for such compliance does not otherwise 

permit.23  In this case, each step of the process was satisfied by ISO-NE, but the ISO refused to 

submit the NEPOOL Alternative because the language of Section 11.1.5 did not expressly 

require it to do so. 

ISO-NE’s refusal to include the NEPOOL Alternative in its filing does not invalidate  

NEPOOL’s right to ensure that the Commission receives the alternative Market Rule proposal.  

Nor does that refusal deny the Commission the right to consider an ISO-NE Market Rule 

proposal and NEPOOL Market Rule proposal on equal footing.  The Commission, having 

already found the existing filed rate unlawful, “may adopt any or all of [ISO-NE]’s Market Rule 

proposal or the [NEPOOL Alternate] as it finds, in its discretion, to be just and reasonable and 

preferable.”  

ISO-NE attempts to improperly restrict the ability of the Commission to receive and 

consider the NEPOOL Alternative on equal footing with the ISO-NE Proposal in the context of a 

compliance filing by positing that “if the jump ball provision had been intended to apply to 

compliance filings, the provision would have expressly addressed their treatment.”  ISO-NE 

misses the mark.  Indeed, if the intent were to deny NEPOOL the right to have its alternative 

Market Rule proposal considered by the Commission altogether, as ISO-NE would like the 

                                                                                                                                                             
Rule proposal that is approved by a Participant vote of at least 60 percent, which would include 
NEPOOL’s proposal.”  [Emphasis added.] 

24  ISO New England Inc. and New England Power Pool, 130 FERC ¶ 61,105 (2010) at P 56. 
(emphasis added). 
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Commission to believe, the Participants Agreement would have clearly provided for that denial.  

It does not.  As the Commission has clarified in prior instances where ISO-NE has impermissibly 

attempted to restrict the application of the jump ball provision,  

section 11.1 of the Participants Agreement is applicable to ISO-
NE’s filing because ISO-NE is proposing a change to the Market 
Rules. Accordingly, ISO-NE’s proposal implicates the procedures 
in sections 11.1.2 and 11.1.3 (Technical Committee and 
Participants Committee Review, respectively), as well as the jump 
ball provision in section 11.1.5 (Alternative Committee Market 
Rule Proposal).  Section 11.1.5 requires that ISO-NE present to the 
Commission any alternative Market Rule proposal that is approved 
by a Participant vote of at least 60 percent, which would include 
NEPOOL’s proposal.24 

The ability of the Commission to consider an alternative NEPOOL Market Rule proposal 

on equal footing with an ISO-NE Market Rule proposal turns not on the impetus for the Market 

Rule change (i.e. voluntary change under Section 205 or compliance change pursuant to Section 

206), but on the fact that there is a Market Rule change proposed, and the alternative NEPOOL 

Market Rule proposal is, following consideration in the Commission-approved stakeholder 

process, supported by a super majority of the Pool.  Where the positions of ISO-NE and a 

sufficient majority of its stakeholders are not aligned, it is the Commission -- not ISO-NE -- that 

decides on and directs an appropriately just and reasonable outcome by adopting all or any part 

of either proposal.  

While ISO-NE is correct that Section 11.5 provides that “no provision in Section 11 

restricts [ISO-NE]’s right to make a compliance filing within the timeframe required by the 

Commission” (emphasis added), ISO-NE is patently incorrect in its inference that, because a 

Market Rule change is proposed in response to a Commission directive, the change is somehow 

no longer subject to the Participants Agreement general provisions for review of Market Rule 

                                                 
24  ISO New England Inc. and New England Power Pool, 130 FERC ¶ 61,105 (2010) at P 56. 

(emphasis added). 
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changes.  The second sentence of Section 11.5 provides for a consultative process with NEPOOL 

leadership to ensure “appropriate procedures for receiving Governance Participant input” 

regarding a compliance filing if “the time required for such compliance filing does not permit 

ISO to undertake the entire stakeholder process contemplated by this Section 11.”  That 

provision is only to provide an avenue for ISO-NE to comply with shorter compliance deadlines 

imposed by the Commission when necessary and appropriate without violating the Participants 

Agreement.  NEPOOL’s interpretation of Sections 11.1.5 and 11.5 does not change the 

Participants Processes or ISO-NE’s discretion under the existing arrangements; rather, 

NEPOOL’s interpretation ensures considered deliberation of alternatives, and maximum 

flexibility for the Commission in its consideration, of the changes filed.   

The NEPOOL Alternative is properly before the Commission in this proceeding.  The 

procedural arguments cobbled together by ISO-NE designed to impede Commission 

consideration of the NEPOOL Alternative should be rejected.  The jump ball provision of the 

Participants Agreement specifically authorizes the Commission to adopt a NEPOOL-approved 

alternative Market Rule proposal without regard to how that alternative proposal is presented to 

the Commission, be it in a proceeding initiated under Section 206, Section 205, or otherwise.  

When NEPOOL adopts a proposal different from ISO-NE’s, as it has here, the Commission 

“may adopt any or all of ISO’s Market Rule proposal or the alternate Market Rule proposal as it 

finds, in its discretion, to be just and reasonable and preferable.”  In this case, it is the NEPOOL 

Alternative that is just and reasonable and preferable. 
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IV. CONCLUSION 

For the reasons stated herein and in NEPOOL’s Comments and supporting testimony, 

NEPOOL requests that the Commission issue an order determining that the ISO-NE Proposal is 

deficient in complying with the June 14 Order and approving and requiring implementation of 

the NEPOOL Alternative as just, reasonable, and preferable to the ISO-NE Proposal. 
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