
 

 

 

September 18, 2013 

 

 

 

BY ELECTRONIC DELIVERY 

 

 

The Honorable Kimberly D. Bose, Secretary 

Federal Energy Regulatory Commission 

888 First Street, NE 

Washington, DC 20426 

 

RE: ISO New England Inc. and New England Power Pool, Docket No. ER13-2313-___ ,  

 Additional Information re: September 4, 2013 NEPOOL Transmittal Letter  

 

Dear Secretary Bose: 

 

The New England Power Pool (“NEPOOL”) Participants Committee provides here 

additional and clarifying information with respect to the NEPOOL transmittal letter
1
 submitted in 

this proceeding on September 4, 2013 as part of a joint filing with ISO New England Inc. (“ISO-

NE”).  This additional and clarifying information is reflected in a substitute page 13 of the 

NEPOOL transmittal letter that is Attachment 1 to this letter that we request be included in lieu 

of the original page 13.  There is no change in the filing associated with NEPOOL’s transmittal 

letter.    

 

In its transmittal letter describing the NEPOOL Alternative filing, NEPOOL described 

information provided by Footprint Power LLC (“Footprint Power”) about its reliance on the 

current low risk of Shortage Events in making its business commitments.  On September 13, 

after that initial filing was submitted, the NEPOOL Participants Committee approved meeting 

minutes from its August 2, 2013 meeting at which NEPOOL discussed and voted to support the 

NEPOOL Alternative filed in this proceeding.
2
  Those meeting minutes clarified that Footprint 

Power specifically considered the risk of Shortage Events occurring in its transaction to acquire 

the existing Salem Harbor Station.  The original NEPOOL transmittal letter could be read to 

imply that Footprint Power's statement at the August 2 Participants Committee meeting was 

referring to its bidding into the seventh Forward Capacity Auction. 

 

We are providing this clarifying information to ensure that the Commission and anyone 

seeking to comment on the joint filing does not misunderstand the position of Footprint Power as 

                                                 
1
  See Attachment N-1a to the joint filing submitted in this proceeding by ISO-NE and NEPOOL on 

September 4, 2013.   

2
  NEPOOL-approved meeting minutes of the August 2, 2013 Participants Committee meeting are 

available at: http://www.nepool.com/uploads/Minutes_NPC_2013_0802.pdf.  

http://www.nepool.com/uploads/Minutes_NPC_2013_0802.pdf


 
 

expressed at the NEPOOL meeting.  We have served this filing electronically on all of the 

entities receiving the initial filing as well as those listed on the service list in this proceeding.   

 

Please contact me if you have any questions or need any further information regarding 

this matter. 

 

Respectfully submitted, 

 

NEPOOL PARTICIPANTS COMMITTEE 

 

 

 

By:____________________ 

David T. Doot 

Day Pitney LLP 

242 Trumbull Street 

Hartford, CT 06103 

(860) 275-0102 

dtdoot@daypitney.com 

 

Its Attorney 

 

 

 

Dated: September 18, 2013 

mailto:dtdoot@daypitney.com


   
 

ATTACHMENT 1 

Substitute Page #13 of NEPOOL Transmittal Letter 

 



 -13-  
. 

Rule changes had been in effect at the time that these financial 

commitments were made, EquiPower’s analysis would have recognized 

the increased risk of Shortage Event penalties under the new Shortage 

Event triggers and the offers to sell or bids to buy in each of the 

transactions would have been adjusted accordingly.
41

 

 NRG, when taking on capacity obligations, carefully analyzes a host of 

factors, including potential non-performance risks.  In auctions for 

delivery years 2013 – 2017 (FCAs 4-7) NRG placed multiple types of bids 

into the FCA, including static delist bids and dynamic delist bids.  In 

placing such bids into FCAs 4, 5, 6, and 7, NRG relied on the existing 

Shortage Event structure in weighing the costs and benefits of 

participating in each FCA across its New England generation fleet.  

Recognizing that a change in the definition of a Shortage Event as 

proposed by ISO-NE materially increases the risks of incurring penalties, 

NRG asserts that such additional risks would have been reflected in 

NRG’s bids and bilateral arrangements.
42

 

 NextEra likewise evaluates risks associated with Shortage Events in 

connection with FCAs, reconfiguration auctions and bilateral 

arrangements. As explained by NextEra, capacity sold through 

reconfiguration auctions and on a bilateral basis takes on even greater 

risks, and those risks are specifically taken into account.  If a risk of loss 

occurs, the risk of loss from CSOs entered into through reconfiguration 

auctions and bilateral agreements, and the percentage loss from a single 

Shortage Event, is significantly greater.  By applying the rule change 

concurrent with FCA 8, as proposed by NEPOOL, NextEra would receive 

the benefit of their bargain in the sales already executed through the 

primary and secondary markets.
43

  

During the NEPOOL Participants Committee discussions of the two alternative 

proposals, Footprint Power, which is a New Generating Capacity Resource that recently set the 

price being paid in FCA 7,
44

 explained that in its transaction to acquire the Salem Harbor Station 

it considered the probability of a Shortage Event based on the existing definition, and its 

agreement to take on Salem Harbor Station’s remaining CSOs reflected that analysis. 

The Commission’s precedent refusing to allow one party to a transaction to rewrite 

arrangements against the other counterparty is entirely consistent with basic contract law.
45

  ISO- 

                                                 
41

  See Ginnetti Affidavit at pp. 4-5. 

42
  See Lagano Affidavit at pp. 2-3. 

43
  See Davidson Affidavit at pp. 4-6. 

44
  ISO New England Inc., 7

th
 Forward Capacity Auction Results Filing, filed in Docket No. ER13-992 

(Feb. 26, 2013), at p. 5.   

45
  The principles of  detrimental reliance and promissory estoppel are generally discussed in conjunction 

with each other.  See, e.g., Restatement of Contracts, Section 90 (1932), definition of promissory  



CERTIFICATE OF SERVICE 

I hereby certify that I caused a copy of the foregoing document to be served 

electronically upon each person designated on the official service list compiled by the Secretary 

of the Federal Energy Regulatory Commission.  

Dated at Hartford, Connecticut this 18th day of September 2013. 

 

 

/s/ Harold M. Blinderman 

Harold M. Blinderman 

Day Pitney LLP 

242 Trumbull Street 

Hartford, CT 06103 

Tel: (860) 275-0357 

Fax: (860) 881-2466 

E-mail: hmblinderman@daypitney.com  
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