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The New England Power Pool (“NEPOOL”) Participants Committee
1
 hereby submits (i) 

NEPOOL’s comments on ISO-NE’s proposed amendment to Section III.A.15
2
 of the ISO-NE 

Tariff (the “ISO-NE Proposal”); and (ii) pursuant to Section 11.1.5 of the Participants 

Agreement,
3
 NEPOOL’s proposed alternative to the ISO-NE Proposal (referred to herein as the 

“NEPOOL Alternative”).
4
  ISO-NE filed the ISO-NE Proposal on August 13, 2013, in response 

to the June 14, 2013 Commission order in this proceeding (the “June 14 Order” or the “Order”).
5
  

That Order found current ISO-NE Tariff provisions that prevented generators from even seeking 

to recover costs under Section 205 of the Federal Power Act (“FPA”) when dispatched for 

                                                 
1
  Capitalized terms used but not defined in this filing are intended to have the meaning given to 

such terms in the ISO New England Inc. (“ISO-NE” or “the ISO”) Transmission, Markets and Services 

Tariff (“ISO-NE Tariff”), the Second Restated New England Power Pool Agreement, and the Participants 

Agreement. 

2
  Section III of the ISO-NE Tariff is referred to as Market Rule 1 and contains the Market Rule 

provisions governing the ISO-NE administered markets.   

3
  The Participants Agreement is a fundamental piece of the RTO arrangements for New England 

and provides, inter alia, the rules governing stakeholder processes and the interaction between and among 

NEPOOL, ISO-NE and individual NEPOOL Participants.  

4
  The NEPOOL Alternative is included in marked format as Attachment 1 and unmarked format 

as Attachment 2 to these comments. 

5
  Dominion Energy Mktg., Inc. and ISO New England Inc., 143 FERC ¶ 61,233 (2013), reh’g 

requested. 
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reliability reasons under certain extraordinary circumstances unjust and unreasonable and 

ordered ISO-NE to make changes to correct those provisions of the Tariff.
6
 

NEPOOL submits the NEPOOL Alternative in the proceeding to address the fact that the 

ISO-NE Proposal is deficient because it fails to account for an extraordinary circumstance, 

identified during the NEPOOL Participant Processes, that should be addressed to provide 

generators scheduled in the Day-Ahead Energy Market at the very least the opportunity to seek 

just and reasonable cost recovery.  Specifically, the ISO-NE Proposal fails to reflect in the 

Market Rule an opportunity for a Market Participant to seek cost recovery under Section 205 of 

additional costs incurred as a result of the declaration of a force majeure event on the natural gas 

pipeline system after the time when a Market Participant has submitted its Day-Ahead Energy 

Market Supply Offers.  These force majeure events are extraordinary and their effect on the cost 

to maintain or restore natural gas supply to generators cannot be anticipated by the generators 

and priced into their Day-Ahead Energy Market Supply Offers.  Failure of the affected 

generators to find alternative fuel and generate in accordance with their Day-Ahead schedule 

could lead to an energy supply shortage and ultimately harm system reliability.  Consequently, 

such generators who are scheduled in the Day-Ahead Energy Market and are needed to help 

maintain reliability can be exposed to increased natural gas prices well above those that 

reasonably could have been factored into their Supply Offers and, under the Market Rule found 

to be unjust and unreasonable, have no means of recovering the associated increase in their costs. 

Consistent with the June 14 Order, the NEPOOL Alternative, as described and supported 

with testimony included herein, corrects this deficiency in the ISO-NE Proposal.  As explained in 

Section IV below, the NEPOOL Alternative is an alternative to the ISO-NE Proposal that is 

                                                 
6
  June 14 Order at PP 25-26; Ordering Paragraphs (B) and (C). 
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covered by the jump ball provisions of the Participants Agreement and should be considered by 

the Commission on equal footing with the ISO-NE Proposal as proper compliance per the 

requirement of the June 14 Order under Section 206 of the FPA and Rule 1907 of the 

Commission’s Rules of Practice and Procedure.
7
  To the extent the NEPOOL Alternative is 

considered to go beyond compliance, for reasons described in Section V of this filing and 

consistent with those jump ball provisions, the NEPOOL Alternative should be considered under 

Section 205 of the FPA.  Accordingly, NEPOOL also has provided in Section V below the 

information required to be submitted under Section 205 of the FPA.  NEPOOL urges the 

Commission to approve the NEPOOL Alternative for inclusion in the ISO-NE Tariff, rather than 

the ISO-NE Proposal. 

I. BACKGROUND 

The ISO-NE Proposal came about as a result of a Section 205 proceeding initiated by 

Dominion Energy Marketing, Inc. (“Dominion”) for cost recovery of higher than anticipated 

natural gas costs incurred in extraordinary circumstances that arose following the deadline for 

submission of Day-Ahead Supply Offers.  As described in the June 14 Order, Dominion 

commenced the proceeding to recover fuel-related costs it incurred as a result of being 

dispatched by ISO-NE to maintain reliability above the amount that the Dominion resources had 

been scheduled in accordance with its Supply Offers in the Day-Ahead Energy Market.  As a 

result of ISO-NE’s dispatch decisions and the pricing in the natural gas market during a winter 

storm event, Dominion was exposed to significantly higher natural gas prices than were reflected 

in its Supply Offers.  Under the existing ISO-NE Market Rules,
8
 Dominion was only able to 

                                                 
7
  18 C.F.R. § 385.1907 (2013). 

8
  Section III.A.15 of the ISO-NE Tariff (the “Cost Recovery Market Rule”). 



 
 -4-  

 

recover a portion of those costs and only if it first filed for such cost recovery under Section 205 

of the FPA.  Dominion initiated a proceeding under Section 205 in an April 15, 2013 filing,
9
 

seeking cost recovery for certain costs associated with the winter storm event.  Although it did 

not make a Section 206 filing, it also asked the Commission to order, in response to the Section 

205 filing, changes to the Market Rules prior to the 2013/2014 Winter Period that would (i) 

provide a mechanism for a generation resource committed for reliability to recover its fuel costs 

incurred in meeting the reliability need without first having its Supply Offer mitigated and 

submitting a Section 205 filing to the Commission for cost recovery and (ii) allow resources to 

update their Supply Offers in Real-Time to reflect changes to their operating costs after the Re-

Offer Period.
10

 

 In the June 14 Order, the Commission granted Dominion’s requested cost recovery and 

exercised its Section 206 authority to find the existing Cost Recovery Market Rule to be “unjust, 

unreasonable, unduly discriminatory or preferential, because it does not provide resources an 

adequate opportunity to recover costs incurred to comply with ISO-NE directives to ensure 

reliability in instances when their supply offers were not mitigated.”
11

  The Commission found 

that resources called upon by ISO-NE to respond to reliability needs could suffer significant 

financial loss in unrecovered costs and that such a result is unjust and unreasonable.
12

 

                                                 
9
  See Dominion Energy Marketing, Inc., Request for Additional Cost Recovery Pursuant to 

Section III.A.15 of the ISO New England Inc.’s Transmission, Markets and Services Tariff, Dominion 

Energy Mktg., Inc. and ISO New England Inc., Docket No. ER13-1291 (Apr. 15, 2013) (“Dominion Cost 

Recovery Filing”). 

10
  See Id. at pp. 10-11. 

11
  June 14 Order at P 25. 

12
  Id. 
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 Pursuant to its Section 206 authority, the Commission directed ISO-NE to submit Tariff 

revisions that “allow resources to submit a section 205 filing for cost recovery, including fuel 

and variable operation and maintenance costs for the resource, in circumstances where for 

reliability reasons a resource is dispatched:  (1) beyond its day-ahead schedule, where there is no 

opportunity to refresh the offer price to reflect current costs; or (2) after the results of the day-

ahead market schedule are published, where the resource did not receive a day-ahead market 

schedule.”  Additionally, the Commission provided guidance to ISO-NE regarding the 

compliance filing by stating its expectation that “the parameters of the tariff provision(s) directed 

here will be sufficiently restrictive to discourage anticompetitive offering behavior but still allow 

for cost recovery in circumstances, for example, when a resource responds to a directive from 

ISO-NE to provide essential support to part of the system but has no reasonable opportunity to 

recover its costs.”  The Commission stated its intention is for ISO-NE’s Tariff to “provide 

enough flexibility to allow for cost recovery by resources that respond under extraordinary 

circumstances like those faced by the ISO-NE market on February 8 and 9.” 

 Shortly after the Commission issued the June 14 Order, and as described further in the 

attached testimony of Mr. Gordon Barr,
13

 an extraordinary event occurred on June 23 and 24 

that, in fact, was similar to extraordinary circumstances faced in New England on February 8 and 

9.  During that event, certain natural gas pipeline systems serving some New England generators 

declared a force majeure after the deadline for submitting Day-Ahead Supply Offers and the 

results of the Day-Ahead Energy Market schedule were published.  Like on February 8 and 9, 

ISO-NE declared an abnormal conditions alert under Master/Local Control Center Procedure 2 

(“M/LCC 2”), which is typically ISO-NE’s first action when facing a potential reliability 

                                                 
13

  Mr. Barr’s testimony is Attachment 3 to these comments.  
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threat,
14

 leaving no doubt that inability of the affected units to generate power would have 

adversely affected system reliability.  Fortunately, during the June event, the generators 

scheduled in the Day-Ahead Energy Market impacted by the force majeure event were able, like 

Dominion was on February 8 and 9, to obtain replacement fuel.  As such, these generators were 

able to avoid having to declare a forced outage with the resulting potential adverse impact on 

reliability and were able to operate as scheduled by ISO-NE to help maintain reliability.
15

  

However, the pipeline force majeure fully interrupted deliveries into the Portland Natural Gas 

Transmission System (“PNGTS”) pipeline.  Accordingly, in order to meet their Day-Ahead 

schedule these generators, like Dominion on February 8 and 9, were forced to acquire last-

minute, alternate supplies during a period of unexpected volatility and high prices in the liquid 

gas markets.  Finally, like Dominion in the circumstances of February 8 and 9, generators being 

required to obtain replacement fuel as a result of the force majeure event were exposed to higher 

costs than reasonably could have been anticipated due to extraordinary circumstances and were 

precluded from recovering those related incremental costs. 

                                                 
14

  M/LCC 2 Section 2 states in part it is to be: “used to alert applicable power system operations, 

maintenance, construction and test personnel as well as each applicable Market Participant (MP) when an 

abnormal condition affecting the reliability of the power system exists or is anticipated.”  M/LCC 2 is 

available on-line at: http://www.iso-ne.com/rules_proceds/operating/mast_satllte/mlcc2.pdf.  M/LCC 2 

was declared on Feb. 8, 2013 at 07:00 and ended on Feb. 12, 2013 at 06:00.  See March 2013 NEPOOL 

Participants Committee Report by V. Chadalavada, ISO-NE Executive Vice President and Chief 

Operating Officer, at p. 25 (available on-line at: http://www.iso-

ne.com/committees/comm_wkgrps/prtcpnts_comm/prtcpnts/mtrls/2013/mar12013/coo_report_mar_2013.

pdf). 

15
  As stated in part in Section III.1.10.1(d) of the ISO-NE Tariff, ISO-NE schedules the Day-

Ahead Energy Market in a way that meets reliability needs in a least cost manner: “Scheduling 

encompasses the Day-Ahead and hourly scheduling process, through which the ISO determines the Day-

Ahead Energy Market schedule and determines, based on changing forecasts of conditions and actions by 

Market Participants and system constraints, a plan to serve the hourly energy and reserve requirements of 

the New England Control Area in the least costly manner, subject to maintaining the reliability of the 

New England Control Area.”   

http://www.iso-ne.com/rules_proceds/operating/mast_satllte/mlcc2.pdf
http://www.iso-ne.com/committees/comm_wkgrps/prtcpnts_comm/prtcpnts/mtrls/2013/mar12013/coo_report_mar_2013.pdf
http://www.iso-ne.com/committees/comm_wkgrps/prtcpnts_comm/prtcpnts/mtrls/2013/mar12013/coo_report_mar_2013.pdf
http://www.iso-ne.com/committees/comm_wkgrps/prtcpnts_comm/prtcpnts/mtrls/2013/mar12013/coo_report_mar_2013.pdf
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The owners of these Resources impacted by the force majeure event described these 

circumstances to ISO-NE and NEPOOL in the Participant Processes for reviewing the Market 

Rule changes proposed in response to the June 14 Order.  As described more fully in the next 

section of this pleading, NEPOOL in its Alternative Proposal ultimately approved changes 

designed to address these extraordinary circumstances, in addition to all of the changes contained 

in the ISO-NE Proposal.   

II. PARTICIPANT PROCESSES  

A. Stakeholder Process and NEPOOL Votes 

Since the June 14 Order, NEPOOL and ISO-NE have worked closely together to ensure 

full stakeholder input and participation in identifying the appropriate response to that Order.  The 

June 14 Order did not merely require deletion or insertion of specific language in the ISO-NE 

Tariff, but instead allowed for the development of a proposal to address extraordinary cost 

recovery circumstances consistent with certain Commission-articulated principles.  Consistent 

with that direction, ISO-NE and NEPOOL broadly considered the needs of Market Participants 

under various reliability events.  To allow for completion of the NEPOOL stakeholder process 

for considering compliance changes and to permit time to develop a compliance filing that would 

reflect the results of that full stakeholder consideration, NEPOOL and ISO-NE jointly requested 

that the Commission extend the deadline for compliance with the June 14 Order from 45 days to 

60 days, or until August 13, 2013.  The Commission granted that request.
16

 

In the end, NEPOOL did not support the ISO-NE Proposal, instead supporting an 

alternative proposal that broadened the circumstances, in a small but important way, where a 

                                                 
16

  Notice of Extension of Time, Dominion Energy Mkt’g, Inc. and ISO New England Inc., Docket 

Nos. ER13-1291-000 and EL13-72-000 (Jul. 5, 2013). 
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Resource would be permitted, through a Section 205 filing with the Commission, to seek 

recovery of out-of-market costs caused by a natural gas pipeline declaration of a force majeure 

event following the close of the deadline for Day-Ahead Supply Offers.  The final NEPOOL 

Votes occurred at the August 2, 2013 Participants Committee meeting, following the opportunity 

for Markets Committee consideration of the ISO-NE Proposal
17

 and further discussion with ISO-

NE and among stakeholders before and at the Participants Committee meeting.  At that 

Participants Committee meeting, much of the discussion pertained to the question of when it 

would be appropriate for Resources to seek additional cost recovery beyond the recovery in the 

markets allowed under the current Market Rules.  Some stakeholders raised concerns, which had 

previously been discussed at the Markets Committee, that the ISO-NE Proposal was too 

narrowly crafted and/or incomplete, especially in that it would not allow for recovery for 

additional costs resulting from natural gas pipeline force majeure declarations that could not 

have been reflected in the Day-Ahead Supply Offers.  Prior to the Participants Committee vote 

on the ISO-NE Proposal, the Committee entertained three different motions to amend the ISO-

NE Proposal, similar to amendments considered by the Markets Committee.
18

 

                                                 
17

  The Markets Committee considered the ISO-NE Proposal and a number of proposed 

amendments to that proposal.  It voted to recommend Participants Committee support for the ISO-NE 

Proposal (87.18% Vote) with oppositions and abstentions noted by those who argued that the ISO-NE 

Proposal did not go far enough to address the problem of unrecoverable costs due to extraordinary 

circumstances under the Cost Recovery Market Rule. 

18
  In addition to the amendment that ultimately culminated in the NEPOOL Alternative, the 

Participants Committee also considered but failed to approve two amendments offered by Dominion to 

revise the Cost Recovery Market Rule.  The Dominion amendments would have permitted a Market 

Participant to seek cost recovery pursuant to a Section 205 filing (1) any time a Resource is dispatched 

beyond its Day-Ahead commitment or dispatched out-of-merit when off line and without a Day-Ahead 

commitment; or (2) where a Resource is financially harmed due to dispatch to address reliability reasons 

but not otherwise meeting the proposed triggers for abnormal conditions.  Each of these amendments 

were determined to have failed by a show of hands. 
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One of the motions to amend the ISO-NE Proposal sought to change that proposal to 

reflect not only all of the proposed Appendix A revisions included in the ISO-NE Proposal, but, 

in addition, to provide gas-fired generators the opportunity to submit a Section 205 cost recovery 

filing should there be a force majeure event on the natural gas pipeline system serving the 

affected generator.
19

  This motion to amend the ISO-NE Proposal was approved by the 

Participants Committee by a 60.76% Vote,
20

 and the resulting amended proposal, the NEPOOL 

Alternative, was then voted and approved by a 64.70% Vote of the Committee.  Prior to the final 

vote on the NEPOOL Alternative, ISO-NE explained that it opposed the Alternative Proposal 

because it was not specifically required by the June 14 Order.  At the request of ISO-NE, 

NEPOOL considered and failed to approve the ISO-NE Proposal, without the change supported 

by NEPOOL, with a failing Vote of 49.50% in favor.
21

  

Thus, the stakeholder process produced two alternative proposals, which both have in 

common ISO-NE’s Independent Market Monitor-proposed Cost Recovery Market Rule 

Revisions.  The ISO-NE Proposal is not supported by NEPOOL, while the NEPOOL Alternative, 

which adds one small but important element is supported by NEPOOL. 

B. Jump-Ball Provision 

Section 11 of the Participants Agreement contains provisions for changes to the ISO-NE 

Tariff and the stakeholder processes associated with such changes.  Section 11.1.5 of the 

Participants Agreement governs the circumstance where ISO-NE and NEPOOL have different 

proposals to amend the Market Rules contained in the ISO-NE Tariff and is referred to as the 

                                                 
19

  This motion to amend was jointly offered by Calpine Energy Services, LP (“Calpine”) and CP 

Energy Marketing (US) Inc. (“Capital Power”). 

20
  Participants Committee approval of a motion to amend and/or support for a Market Rule 

change requires a NEPOOL Vote of 60% or more. 

21
  For a tabulation of the Participants Committee Votes, see Attachment 4. 
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“jump ball” provision.  The intent of these provisions is to allow NEPOOL Market Rule 

proposals that are supported by a Vote of at least 60% of the Participants Committee to be 

presented to the Commission on an equal footing with alternate proposals by ISO-NE, and to 

allow the Commission to adopt all or any part of either proposal.  Section 11.1.5 of the 

Participants Agreement provides in its entirety as follows: 

If the Participants Committee vote relating to an ISO Market Rule 

proposal results in the approval by the Participants Committee by a 

Participants Vote equal to or greater than 60% of a Market Rule 

proposal that is different from the one proposed by ISO, including, 

but not limited to, a Governance Participant proposal, ISO shall, as 

part of any required Section 205 filing, describe the alternate 

Market Rule proposal in detail sufficient to permit reasonable 

review by the Commission, explain ISO’s reasons for not adopting 

the proposal, and provide an explanation as to why ISO believes its 

own proposal is superior to the proposal approved by the 

Participants Committee.  The Commission will not be required to 

consider whether the then-existing filed rate is unlawful, and may 

adopt any or all of ISO’s Market Rule proposal or the alternate 

Market Rule proposal as it finds, in its discretion, to be just and 

reasonable and preferable. 

 

If ISO-NE had filed the ISO-NE Proposal under Section 205, there would be no question that 

ISO-NE would be obligated by contract to file the NEPOOL Alternative as a jump ball filing at 

the same time and on the same footing as the ISO-NE Proposal.  In this case, however, ISO-NE 

refused to file the NEPOOL Alternative, arguing that because its August 13 filing is a 

compliance filing, and not a Section 205 filing, it is not required by the Participants Agreement 

to include the NEPOOL Alternative as part of its filing. 

Because ISO-NE refused to include the NEPOOL Alternative in its filing, NEPOOL has 

included that proposal for the Commission’s consideration in accordance with the jump ball 

provisions of Section 11.1.5 of the Participants Agreement.  Notably, the last sentence of Section 

11.1.5 provides specifically that the Commission “may adopt any or all of ISO’s Market Rule 
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proposal or the alternate Market Rule proposal as it finds, in its discretion, to be just and 

reasonable and preferable.”  This provision is independent and separate from the requirement 

that ISO-NE include in a Section 205 filing a NEPOOL approved alternative Market Rule 

proposal.  Thus, under the jump ball provisions, as well as under Section 206 of the FPA, the 

Commission has the authority to reject the ISO-NE Proposal or accept it with the modifications 

proposed in the NEPOOL Alternative,
22

 notwithstanding ISO-NE’s refusal to file the NEPOOL 

Alternative for Commission consideration on equal footing as the ISO-NE Proposal.     

III. THE ISO-NE PROPOSAL AND THE NEPOOL ALTERNATIVE 

The ISO-NE Proposal filed by ISO-NE in response to the June 14 Order added 

substantive provisions that allow for generator cost recovery in the situation where “at the 

direction of the ISO a Market Participant has adjusted the output of a Resource to an amount that 

exceeds the amount scheduled for the Resource in the Day-Ahead Energy Market to address a 

critical reliability issue that has resulted in the ISO declaring an abnormal conditions alert for 

one of the reasons specified in Section III.A.15.1.1 below.”  Section III.A.15.1.1 was added to 

list those reasons.  The ISO-NE Proposal also contains a new provision (subsection (c) below) in 

Section III.A.15.1 that allows generators the opportunity to seek cost recovery through Section 

205 filings:  

A request under this Section III.A.15 may seek recovery of 

additional costs incurred during the following periods: (a) if as a 

result of mitigation, costs incurred for the duration of the 

mitigation event, (b) if as a result of having submitted a Supply 

                                                 
22

  See e.g., ISO New England Inc. and New England Power Pool, 136 FERC ¶ 61,191 (2011) 

(conditionally accepting compliance filing subject to further compliance filing); Midwest Independent 

Transmission System Operator, Inc., 126 FERC ¶ 61,144 (2009) at P 60 (directing further modifications 

to MISO Tariff in response to comments on compliance filing); Transmission Owners of the Midwest 

Independent Transmission System Operator, Inc., 113 FERC ¶ 61,122 (2005) (requiring additional tariff 

changes in order on compliance filing). 
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Offer at the energy offer cap, costs incurred for the duration of the 

period of time for which the Resource was operated at the energy 

offer cap, and (c) if as a result of being operated to address a 

critical reliability issue that has resulted in the ISO declaring an 

abnormal conditions alert, for the duration of the period of time 

when the Resource was required to operate to address the critical 

reliability issue, but only for the amount by which the actual 

incremental costs of operating the Resource in excess of the 

amount scheduled in the Day-Ahead Energy Market exceeded the 

incremental costs as reflected in the Supply Offer. 

 

 The NEPOOL Alternative contains all the same elements as the ISO-NE Proposal but 

adds one key element that a sufficient majority of NEPOOL Participants thought was necessary 

to make the proposed changes just and reasonable and compliant with the June 14 Order.  That 

key element is a limited provision that allows for Section 205 cost recovery filings to be made 

when a force majeure event has been declared on the natural gas pipeline system.  The NEPOOL 

Alternative provides that, if such a force majeure declaration occurs, a request for cost recovery 

“may only be made for incremental fuel costs above its Supply Offer for a natural gas-fired 

generating Resource that is unable to procure fuel at the price anticipated by the Resource in its 

Supply Offer due to the force majeure declaration by the pipeline or upstream pipeline via which 

the Resource’s anticipated fuel supply would have been delivered.”  As seen in the marked 

language in Attachment 1 to these Comments, the provision would allow generators to seek 

recovery of such costs incurred after the Day-Ahead Energy Market closes during the period “for 

the duration of the declaration until such time as the Market Participant is able to submit a new 

Supply Offer for the Resource to reflect its incremental costs.” 

NEPOOL views these additional Market Rule changes in the NEPOOL Alternative as a 

small-in-scope but important change that the Commission should adopt as an alternate Market 

Rule proposal under the jump-ball provision of the Participants Agreement as “just and 

reasonable and preferable.” 
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IV. COMMENTS 

A. The ISO-NE Proposal is Deficient 

By failing to include pipeline force majeure events as a basis for an impacted generator to 

seek cost recovery under Section 205, the ISO-NE Proposal is deficient in an important way.  

While this circumstance was not presented to the Commission initially, pipeline force majeure 

events are the kind of “extraordinary circumstances” the June 14 Order sought to have addressed 

in the Market Rule.  Pipeline declarations of force majeure events are beyond the control or 

prediction of generators and, as such, until after such events are actually declared, cannot be 

reasonably factored into Supply Offers.
23

  As set forth in the ISO-NE Tariff, generators are 

scheduled in the Day-Ahead Energy Market to meet the energy requirements of projected load 

on the ISO-NE system and, thereby, maintain reliability.
24

  Pipeline force majeure events can 

occur after generators submit their Supply Offers, which include their expected costs, and after 

ISO-NE accepts those Supply Offers for the Day-Ahead Energy Market.  Pipeline force majeure 

events, therefore, can result in generators incurring costs above those reflected in their Supply 

Offers that are not recoverable without a change to the existing Cost Recovery Market Rule and 

to the ISO-NE Proposal to comply with the June 14 Order.  

The circumstances surrounding the June 23 and 24 event, demonstrated the need to 

include a provision that contemplates such force majeure events in the Market Rules to correct 

those provisions the Commission found in the June 14 Order to be unjust and unreasonable.  

This event proved that generators scheduled in the Day-Ahead Energy Market to meet projected 

                                                 
23

  Indeed, a risk premium to recover such costs is not among the factors the IMM accounts for in 

its calculation of Reference Levels that form the basis for its mitigation of Supply Offers.  See Section 

III.A.7 of the ISO-NE Tariff (the “Calculation of Resource Reference Levels for Physical Parameters and 

Financial Parameters of Resources”). 

24
  See supra note 15.   
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energy requirements of load participating in the Day-Ahead Energy Market were needed in these 

circumstances to maintain reliability and faced a real risk of exposure to unrecoverable costs 

under both the existing Cost Recovery Market Rule and the ISO-NE Proposal in the 

extraordinary situations where a pipeline force majeure event occurs.  Notably, while the June 23 

force majeure event led to an abnormal conditions alert which would, under the ISO-NE 

Proposal, allow generators to seek cost recovery for dispatches beyond their Day-Ahead 

schedule for that day, ISO-NE would not concur with a NEPOOL request to permit generators 

the chance to recover extraordinary costs incurred to meet their Day-Ahead schedules despite a 

pipeline force majeure event.  Units meeting their Day-Ahead commitment are providing the 

same reliability benefits as those units that are dispatched incrementally higher in Real-Time 

than they had been scheduled in their Day-Ahead commitments.  Since both sets of units are 

potentially exposed to the same extraordinary costs, for the same reasons, in these very narrow 

and extraordinary circumstances, they should be treated similarly and not discriminated such that 

only a subset of the impacted generators are permitted incremental cost recovery.  To be properly 

complete in correcting the unjust and unreasonable provision of the current Market Rules, 

Resources subject to these extraordinary circumstances should be provided the opportunity to 

seek recovery of their actual costs.  While ISO-NE goes part way in complying the June 14 

Order, because the ISO-NE Proposal does not address this narrow, known and extraordinary 

circumstance, it is deficient. 

B. The Commission Should Choose the NEPOOL Alternative 

The NEPOOL Alternative is preferable to the ISO-NE Proposal because it provides a 

more complete and non-discriminatory solution to the Market Rule provisions that the June 14 

Order found to be unjust and unreasonable.  The NEPOOL Alternative is simply the ISO-NE 
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Proposal with the added provision to address pipeline declarations of force majeure events.  By 

filling that small but important gap, the NEPOOL Alternative better comports with the intent of 

the June 14 Order than the ISO-NE Proposal.   

While the June 14 Order was issued as a result of a filing by a generator that, due to 

extraordinary circumstances, was dispatched for reliability above and beyond its Day-Ahead 

commitment, the logic of that Order applies equally to situations where a generator with a Day-

Ahead commitment faces unrecoverable costs as a result of the extraordinary circumstance of the 

declaration of a force majeure event.  Generators that ISO-NE commits in the Day-Ahead 

Energy Market to meet projected load requirements and, thereby, maintain reliability, should be 

allowed the opportunity to seek incremental costs resulting from such an extraordinary and 

unpredictable event.  Without the remedy provided in the NEPOOL Alternative, such generators 

would have unrecoverable costs that they could not anticipate and that stem both from 

extraordinary circumstances and their commitment in the Day-Ahead Energy Market to provide 

energy to serve load and maintain reliability.  As intended by the June 14 Order, the NEPOOL 

Alternative affirmatively provides Resources an opportunity to seek out-of-market recovery for 

actual and verifiable incremental costs in such extraordinary circumstances, subject to 

Commission acceptance of specific Section 205 filings. 

Consistent with the June 14 Order, there is no chance under the NEPOOL Alternative for 

affected generators to game the Cost Recovery Market Rule.  Pipeline force majeure declarations 

are entirely in the control of the pipelines, and cannot be influenced or predicted by generators 

who are subject to the effects of such declarations.   

Also, the impact on market prices under the NEPOOL Alternative is precisely the same 

as prices under the ISO-NE Proposal.  While the June 14 Order discussed only one set of 
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circumstances where generators were denied a chance to recover actual and verifiable out-of-

market costs under Market Rules found to be unjust and unreasonable, the NEPOOL Alternative 

is based on identified similar extraordinary circumstances that, to be complete in addressing the 

concerns identified in the June 14 Order, also should be included in the changes required by the 

Commission in this proceeding.  Day-Ahead Energy Market prices reflect no extraordinary event 

costs under either the ISO-NE Proposal or the NEPOOL Alternative.  Under current Market 

Rules, Real-Time prices also are unaffected by these extraordinary circumstances.  Under both 

the ISO-NE Proposal and the NEPOOL Alternative, all that might be affected is uplift costs and 

only to the extent permitted by the Commission based on actual facts pursuant to a Section 205 

filing.  Thus, the flexibility intended by the June 14 Order is provided by the NEPOOL 

Alternative. 

C. The Commission has the authority to choose the NEPOOL Alternative  

The Commission instituted Docket No. EL13-72 on its own authority and without a 

complaint, citing Section 206 of the FPA, after finding that the existing Cost Recovery Market 

Rule is unjust and unreasonable because it does not provide adequately for cost recovery for 

generators needed for reliability.  Under that same authority and rationale, the Commission 

should find that the ISO’s proposed compliance with the June 14 Order is deficient by not 

including pipeline force majeure declarations as a basis for allowing generators to seek cost 

recovery under the Cost Recovery Market Rule.  Pursuant to Section 206, the Commission can 

and should approve and require implementation of the NEPOOL Alternative in compliance with 

the June 14 Order.
25

   

                                                 
25

  See Devon Power LLC, et al., 107 FERC ¶ 61, 240 (2004) at P 29 (finding it appropriate for 

the Commission to continue to apply the standards of section 206 in its consideration of [a] compliance 
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In addition, the jump-ball provision of the Participants Agreement allows the 

Commission to consider and order the NEPOOL Alternative into effect.  NEPOOL recognizes 

that ISO-NE has filed its ISO-NE Proposal as proposed compliance with the June 14 Order and 

not as a Section 205 filing.  But Section 11.1.5 of the Participants Agreement specifically 

authorizes the Commission to adopt a NEPOOL-approved alternative Market Rule proposal 

without regard to how that alternative proposal is presented to the Commission, be it under 

Section 205 or otherwise.  When NEPOOL adopts a proposal different from ISO-NE’s, as it has 

here, the Commission “may adopt any or all of ISO’s Market Rule proposal or the alternate 

Market Rule proposal as it finds, in its discretion, to be just and reasonable and preferable.”  

V. FURTHER SUPPORT FOR THE NEPOOL ALTERNATIVE 

NEPOOL submits the NEPOOL Alternative is appropriate compliance with the June 14 

Order, but recognizes that the precise circumstances of a pipeline force majeure event where the 

Alternative provides the opportunity to seek recovery of related costs were not discussed in that 

Order.  If and to the extent the Commission concludes that the additional changes in the 

Alternative Proposal go beyond compliance with the June 14 Order, NEPOOL submits that it 

would still be appropriate for the Commission to accept the additional changes in this proceeding 

under Section 205 of the FPA and the jump ball provisions of the Participants Agreement.   

“The Commission has … accepted a section 205 filing in combination with a compliance 

filing when the compliance directives in question warranted changes to other, related tariff 

                                                                                                                                                             
filing in light of its earlier finding that “that Market Rule 1 . . . created an unjust and unreasonable result, 

requiring a revision in the rule to solve the [identified] problems”). 
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provisions.”
26

  In analogous circumstances involving natural gas pipelines and compliance filings 

under the Natural Gas Act, the Commission has allowed the combined filing of a compliance 

filing with the filing of additional tariff changes.
27

  Thus, Commission precedent makes clear that 

the Commission properly can consider with specifically directed changes any additional changes 

that are directly related to the directive of the Commission’s underlying order.   

Recognizing that additional supporting information would be required if the NEPOOL 

Alternative is accepted pursuant to Section 205, the Participants Committee submits the 

following material and information in support of the NEPOOL Alternative: 

• This pleading; 

• A marked copy of the Cost Recovery Market Rule reflecting the ISO-NE 

Proposal and the additional changes to be effected by the NEPOOL 

Alternative (Attachment 1);   

• An unmarked copy of the Cost Recovery Market Rule reflecting all changes to 

be effected by the NEPOOL Alternative (Attachment 2); 

• Testimony of Gordon Barr (Attachment 3);  

• List of governors and utility regulatory agencies in Maine, New Hampshire, 

Vermont, Massachusetts, Rhode Island and Connecticut to which a copy of 

this filing has been sent (Attachment 4); and 

• A tabulation of the results of the Participants Committee votes concerning the 

ISO-NE Proposal and NEPOOL Alternative (Attachment 5). 

Copies of this pleading and the accompanying materials are being served on all persons 

on the Commission’s official service lists in the captioned proceedings and circulated by e-mail 

                                                 
26

  Midwest Indep. Transmission Sys. Operator, Inc., 112 FERC ¶ 61,169, at P 15 (2005) (citing 

New England Power Pool, 85 FERC ¶ 61,141 at 61,550 (1998), order on reh'g, 87 FERC ¶ 61,043, reh'g 

denied, 88 FERC ¶ 61,276 (1999)). 

27
  See, e.g., Monroe Gas Storage Company, LLC, 131 FERC ¶ 61,056 (2010); Mojave Pipeline 

Co., 131 FERC ¶ 61,219 (2010); Equitrans, L.P. and Carnegie Interstate Pipeline Company, 105 FERC ¶ 

61,407 (2003); Vector Pipeline, L.P., 93 FERC ¶ 61,129 (2000); Alliance Pipeline L.P., 92 FERC ¶ 

61,249 (2000); and Dominion Transmission, Inc., 91 FERC ¶ 61,320 (2000). 
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to all Participants Committee members and alternates.  This pleading and the accompanying 

materials have also been sent to the governors and electric utility regulatory agencies for the six 

New England states which comprise the New England Control Area, the New England 

Conference of Public Utility Commissioners, Inc., and to the New England States Committee on 

Electricity.  Their names and addresses appear in Attachment 4.  In accordance with the 

Commission’s Rules of Practice and Procedure, there is no need for the entities identified in 

Attachment 4 to be included on the Commission’s official service lists in the captioned 

proceedings unless those entities already are or become intervenors in these proceedings. 

In accordance with the Commission’s notice setting a June 25, 2013 refund effective 

date,
28

 and just like the ISO-NE Proposal, the NEPOOL Alternative would, if accepted as 

compliance with the June 14 Order, become effective as of June 25, 2013.  If the changes are 

considered to be before the Commission under Section 205, NEPOOL requests that the 

Commission waive the 60-day notice requirement for such a filing and permit the NEPOOL 

Alternative to become effective on August 20, one day after the filing of these changes. 

Even if the Commission approves the NEPOOL Alternative, NEPOOL expects to engage 

in stakeholder discussions on the utility of keeping that Alternative, specifically the value of the 

force majeure cost recovery provision, on the same schedule as ISO-NE’s expectation that it 

would have a future ISO-NE filing to terminate the ISO-NE Proposal following the acceptance 

and effectiveness of the offer flexibility changes filed in Docket No. ER13-1877-000.  

                                                 
28

  Notice of Initiation of Proceeding and Refund Effective Date, Dominion Energy Mkt’g, Inc. 

and ISO New England Inc., Docket No. EL13-72-000 (June 14, 2013). 
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VI. CONCLUSION 

For the reasons stated herein and in the supporting testimony, NEPOOL requests that the 

Commission issue an order determining that the ISO-NE Proposal is deficient in complying with 

the June 14 Order and approving and requiring implementation of the NEPOOL Alternative as  

just, reasonable, and preferable to the ISO-NE Proposal. 
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ATTACHMENT 1 
 

COST RECOVERY MARKET RULE 
MARKED 



Attachment 1 
NEPOOL Alternative - marked 

 

   
 

determined in the agreement are subject to adjustment by the Internal Market Monitor to Stipulated 

Variable Cost.  

 

III.A.15. Request for Additional Cost Recovery.  

 

III.A.15.1. Filing Right.  

 

If either  

(a) as a result of mitigation has been applied to a Resource under this Appendix A for all or part 

of one or more Operating Days, or  

(b) in the absence of mitigation, a Market Participant hasdespite having submitted a Supply Offer 

at the energy offer cap specified in Section III.1.10.1.A(d) of Market Rule 1 for a Resource, or  

(c) at the direction of the ISO a Market Participant has adjusted the output of a Resource 

to an amount that exceeds the amount scheduled for the Resource in the Day-Ahead 

Energy Market to address a critical reliability issue that has resulted in the ISO declaring 

an abnormal conditions alert for one of the reasons specified in Section III.A.15.1.1 

below, or 

(d) a force majeure has been declared on the gas pipeline system, 

a and as a result of the action in (a) or (c) or (d), or despite the action in (b), the Market Participant 

believes that it will not recover the fuel and variable operating and maintenance costs of the Resource for 

those Operating Days, the Market Participant may, within sixty days of the receipt of the first Invoice 

issued containing credits or charges for the applicable Operating Day, submit a filing to the Commission 

seeking recovery of those costs pursuant to Section 205 of the Federal Power Act.  A request under (d) 

above may only be made for incremental fuel costs above its Supply Offer for a natural gas-fired 

generating Resource that is unable to procure fuel at the price anticipated by the Resource in its Supply 

Offer due to the force majeure declaration by the pipeline or upstream pipeline via which the Resource’s 

anticipated fuel supply would have been delivered.  

 

A request under this Section III.A.15 may seek recovery of additional costs incurred during the 

following periods: (a) if as a result of mitigation, costs incurred for the duration of the mitigation 

event, (b) if as a result of having submitted a Supply Offer at the energy offer cap, costs incurred 
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for the duration of the period of time for which the Resource was operated at the energy offer cap, 

and (c) if as a result of being operated to address a critical reliability issue that has resulted in the 

ISO declaring an abnormal conditions alert, for the duration of the period of time when the 

Resource was required to operate to address the critical reliability issue, but only for the amount 

by which the actual incremental costs of operating the Resource in excess of the amount  

scheduled in the Day-Ahead Energy Market exceeded the incremental costs as reflected in the 

Supply Offer, and (d) if as a result of a force majeure declaration on the gas pipeline system, 

incremental costs incurred for a natural gas-fired generating Resource for the duration of the 

declaration until such time as the Market Participant is able to submit a new Supply Offer for the 

Resource to reflect its incremental costs.  

 

III.A.15.1.1. Basis for declaration of an abnormal conditions alert.  

(a) Forecasted or actual deficiency of operating reserves requiring implementation of ISO New 

England Operating Procedure No. 4, Action During a Capacity Deficiency, or ISO New England 

Operating Procedure No. 7, Action in an Emergency.  

 

(b)  The electric system in New England experiences low transmission voltages and/or low 

reactive reserves.  

 

(c)  A solar magnetic disturbance occurs.  

 

(d)  A cold weather event is declared.  

 

(e) Inability to provide first contingency protection when an undesirable post-contingency 

condition might result, such as load shedding.  

 

(f) A credible threat to power system reliability is made, such as sabotage or an approaching 

storm.  

 

(g) Operational staffing shortage impacting normal power system operations within New 

England occurs.  

 

(h)  Any other condition that may cause a critical reliability issue as determined by the ISO’s 

operations shift supervisor or the Local Control Center system operator.  
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For purposes of this Section III.A.15, declaring an action of ISO New England Operating 

Procedure No.4 or ISO New England Operating Procedure No. 7 shall be treated as declaring an 

abnormal conditions alert.  

 

III.A.15.2. Contents of Filing.  

Any Section 205 filing made pursuant to this section shall include: (i) the actual fuel and variable 

operating and maintenance costs for the Resource for the applicable Operating Days, with supporting data 

and calculations for those costs; (ii) an explanation of (a) why the actual costs of operating the Resource 

for the Operating Days exceeded the Reference Level costs or, (b) in the absence of mitigation, why the 

actual costs of operating the Resource for the Operating Days exceeded the costs as reflected in the 

Supply Offer at the energy offer cap or, (c) why the actual incremental costs of operating the Resource in 

excess of the amount scheduled in the Day-Ahead Energy Market, during the time period for which the 

ISO has declared an abnormal conditions alert for the Operating Day, exceeded the incremental costs as 

reflected in the Supply Offer, or (d) if as a result of a force majeure declaration on the gas pipeline 

system, incremental costs incurred for a Resource until (i) the end of the force majeure declaration or (ii) 

the Market Participant is able to update the Supply Offer for the Resource to reflect its incremental costs, 

whichever occurs first; (iii) the Internal Market Monitor’s written explanation provided pursuant to 

Section III.A.15.3; and (iv) all requested regulatory costs in connection with the filing.  

 

III.A.15.3.  Review by Internal Market Monitor Prior to Filing.  

Within twenty days of the receipt of the first Invoice containing credits or charges for the applicable 

Operating Day, a Market Participant that intends to make a Section 205 filing pursuant to this Section 

III.A.15 shall submit to the Internal Market Monitor the information and explanation detailed in Section 

III.A.15.2 (i) and (ii) that is to be included in the Section 205 filing. Within twenty days of the receipt of a 

completed submittal, the Internal Market Monitor shall provide a written explanation of the events that 

resulted in the Section III.A.15 request for additional cost recovery. The Market Participant shall include 

the Internal Market Monitor’s written explanation in the Section 205 filing made pursuant to this Section 

III A.15.  

 

III.A.15.4.  Cost Allocation.  

In the event that the Commission accepts a Market Participant’s filing for cost recovery under this 

section, the ISO shall allocate charges to Market Participants for payment of those costs in accordance 

with the cost allocation provisions of Market Rule 1 that otherwise would apply to payments for the 

services provided based on the Resource’s actual dispatch for the Operating Days in question. 



  

 

ATTACHMENT 2 
 

COST RECOVERY MARKET RULE 
CLEAN 



Attachment 2 
NEPOOL Alternative - unmarked 

 

   
 

determined in the agreement are subject to adjustment by the Internal Market Monitor to Stipulated 

Variable Cost.  

 

III.A.15.  Request for Additional Cost Recovery.  

 

III.A.15.1.  Filing Right.  

 

If  

(a)  mitigation has been applied to a Resource under this Appendix A for all or part of one or more 

Operating Days, or  

(b)  in the absence of mitigation, a Market Participant has submitted a Supply Offer at the energy 

offer cap specified in Section III.1.10.1.A(d) of Market Rule 1 for a Resource, or  

(c) at the direction of the ISO a Market Participant has adjusted the output of a Resource to an 

amount that exceeds the amount scheduled for the Resource in the Day-Ahead Energy Market to 

address a critical reliability issue that has resulted in the ISO declaring an abnormal conditions 

alert for one of the reasons specified in Section III.A.15.1.1 below, or 

(d)  a force majeure has been declared on the gas pipeline system, 

and as a result of the action in (a) or (c) or (d), or despite the action in (b), the Market Participant believes 

that it will not recover the fuel and variable operating and maintenance costs of the Resource for those 

Operating Days, the Market Participant may, within sixty days of the receipt of the first Invoice issued 

containing credits or charges for the applicable Operating Day, submit a filing to the Commission seeking 

recovery of those costs pursuant to Section 205 of the Federal Power Act.  A request under (d) above may 

only be made for incremental fuel costs above its Supply Offer for a natural gas-fired generating Resource 

that is unable to procure fuel at the price anticipated by the Resource in its Supply Offer due to the force 

majeure declaration by the pipeline or upstream pipeline via which the Resource’s anticipated fuel supply 

would have been delivered.  

 

A request under this Section III.A.15 may seek recovery of additional costs incurred during the 

following periods: (a) if as a result of mitigation, costs incurred for the duration of the mitigation 

event, (b) if as a result of having submitted a Supply Offer at the energy offer cap, costs incurred 

for the duration of the period of time for which the Resource was operated at the energy offer cap, 
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and (c) if as a result of being operated to address a critical reliability issue that has resulted in the 

ISO declaring an abnormal conditions alert, for the duration of the period of time when the 

Resource was required to operate to address the critical reliability issue, but only for the amount 

by which the actual incremental costs of operating the Resource in excess of the amount  

scheduled in the Day-Ahead Energy Market exceeded the incremental costs as reflected in the 

Supply Offer, and (d) if as a result of a force majeure declaration on the gas pipeline system, 

incremental costs incurred for a natural gas-fired generating Resource for the duration of the 

declaration until such time as the Market Participant is able to submit a new Supply Offer for the 

Resource to reflect its incremental costs.  

 

III.A.15.1.1.  Basis for declaration of an abnormal conditions alert.  

(a) Forecasted or actual deficiency of operating reserves requiring implementation of ISO New 

England Operating Procedure No. 4, Action During a Capacity Deficiency, or ISO New England 

Operating Procedure No. 7, Action in an Emergency.  

 

(b)  The electric system in New England experiences low transmission voltages and/or low 

reactive reserves.  

 

(c)  A solar magnetic disturbance occurs.  

 

(d)  A cold weather event is declared.  

 

(e) Inability to provide first contingency protection when an undesirable post-contingency 

condition might result, such as load shedding.  

 

(f) A credible threat to power system reliability is made, such as sabotage or an approaching 

storm.  

 

(g) Operational staffing shortage impacting normal power system operations within New 

England occurs.  

 

(h)  Any other condition that may cause a critical reliability issue as determined by the ISO’s 

operations shift supervisor or the Local Control Center system operator.  

 

For purposes of this Section III.A.15, declaring an action of ISO New England Operating 

Procedure No.4 or ISO New England Operating Procedure No. 7 shall be treated as declaring an 

abnormal conditions alert.  
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III.A.15.2.  Contents of Filing.  

Any Section 205 filing made pursuant to this section shall include: (i) the actual fuel and variable 

operating and maintenance costs for the Resource for the applicable Operating Days, with supporting data 

and calculations for those costs; (ii) an explanation of (a) why the actual costs of operating the Resource 

for the Operating Days exceeded the Reference Level costs or, (b) in the absence of mitigation, why the 

actual costs of operating the Resource for the Operating Days exceeded the costs as reflected in the 

Supply Offer at the energy offer cap or, (c) why the actual incremental costs of operating the Resource in 

excess of the amount scheduled in the Day-Ahead Energy Market, during the time period for which the 

ISO has declared an abnormal conditions alert for the Operating Day, exceeded the incremental costs as 

reflected in the Supply Offer or, (d) if as a result of a force majeure declaration on the gas pipeline 

system, incremental costs incurred for a Resource until (i) the end of the force majeure declaration or (ii) 

the Market Participant is able to update the Supply Offer for the Resource to reflect its incremental costs, 

whichever occurs first; (iii) the Internal Market Monitor’s written explanation provided pursuant to 

Section III.A.15.3; and (iv) all requested regulatory costs in connection with the filing.  

 

III.A.15.3.  Review by Internal Market Monitor Prior to Filing.  

Within twenty days of the receipt of the first Invoice containing credits or charges for the applicable 

Operating Day, a Market Participant that intends to make a Section 205 filing pursuant to this Section 

III.A.15 shall submit to the Internal Market Monitor the information and explanation detailed in Section 

III.A.15.2 (i) and (ii) that is to be included in the Section 205 filing. Within twenty days of the receipt of a 

completed submittal, the Internal Market Monitor shall provide a written explanation of the events that 

resulted in the Section III.A.15 request for additional cost recovery. The Market Participant shall include 

the Internal Market Monitor’s written explanation in the Section 205 filing made pursuant to this Section 

III A.15.  

 

III.A.15.4.  Cost Allocation.  

In the event that the Commission accepts a Market Participant’s filing for cost recovery under this 

section, the ISO shall allocate charges to Market Participants for payment of those costs in accordance 

with the cost allocation provisions of Market Rule 1 that otherwise would apply to payments for the 

services provided based on the Resource’s actual dispatch for the Operating Days in question. 



  

 

ATTACHMENT 3 
 

TESTIMONY 
GORDON BARR 



 

UNITED STATES OF AMERICA 

BEFORE THE  

FEDERAL ENERGY REGULATORY COMMISSION 

ISO New England Inc. ) Docket Nos.  ER13-2149-000 

  EL13-72-000 

TESTIMONY OF GORDON BARR 

Q. What is your name and with whom are you affiliated? 1 

A. My name is Gordon Barr and I am the Vice President of Commodity Portfolio 2 

Management for Capital Power Corporation (“Capital Power”).    3 

Q. Please briefly describe your education and professional background. 4 

A. I have almost twenty-five years of experience in financial and physical commodity based 5 

businesses, including electricity, oil, natural gas, emissions, base metals and precious 6 

metals. My experience includes trading, risk management, structuring and valuation, 7 

origination, finance, accounting and information systems design.  At Capital Power, I 8 

have overall responsibility to manage and optimize the earnings and risk return profile of 9 

the Company’s commodity portfolio, which includes overseeing generation asset dispatch 10 

strategies and financial and physical trading in power, generation fuels and environmental 11 

commodities on behalf of all our operations in Canada and the United States.  I have had 12 

this responsibility, more or less, at Capital Power and its predecessor, EPCOR Utilities 13 

Inc., since 2006.  I am ultimately responsible for the risk management and optimization 14 

of approximately 1.0 GW of merchant power and natural gas exposure in the Northeast 15 

United States (the “Eastern Power Portfolio”).  I graduated from the University of 16 

Saskatchewan in 1988 with a Bachelor Degree in Commerce majoring in finance and 17 

marketing and completed the Harvard Business School’s Advanced Management 18 

Program (AMP) in 2008.  I hold two professional designations, including being a 19 

Certified Management Accountant (CMA) and a Charted Financial Analyst (CFA).   20 

Q.  Please describe any additional relevant experience for purposes of this proceeding. 21 

A.  As the Vice President ultimately responsible for the Eastern Power Portfolio, my team 22 

and I are responsible for the portfolio management of three natural gas-fired Combined 23 
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Cycle facilities in New England: Bridgeport Energy located in Bridgeport, Connecticut 1 

with a nominal capacity of 520 MW (connected to the Iroquois pipeline), Tiverton in 2 

Tiverton, Rhode Island at 265 MW (connected to the Algonquin pipeline) and Rumford 3 

in Rumford, Maine at 265 MW (connected to the Portland Natural Gas Transmission 4 

System “PNGTS” pipeline) (“Rumford”).  Accordingly, we pay close attention to natural 5 

gas supply and prices coming from those areas.  My team is responsible for preparing and 6 

submitting offers in the wholesale markets administered by ISO New England Inc. 7 

(“ISO-NE”) on behalf of our facilities.  My team also regularly interacts with ISO-NE 8 

and with its control room staff on the dispatch and operation of our portfolio. 9 

Q.  What is the purpose of your testimony? 10 

A. The purpose of my testimony is to explain why Capital Power supports the alternate 11 

market rule proposal supported by NEPOOL (the “NEPOOL Alternative”) to provide 12 

Market Participants the opportunity to seek recovery of fuel costs in the event of a natural 13 

gas pipeline declaration of a force majeure event.  Capital Power was one of the chief 14 

proponents of the NEPOOL Alternative during the NEPOOL stakeholder process.   15 

Q.  What caused Capital Power to propose the pipeline force majeure cost recovery 16 

mechanism in the stakeholder process? 17 

A. Capital Power, along with other generators, proposed this mechanism based on its own 18 

experience of the need for such a mechanism.  Capital Power was affected by a pipeline 19 

force majeure event on June 23, 2013, just a little over one week after the Commission 20 

issued its June 14, 2013 order in this proceeding (the “June 14 Order”) and during the 21 

NEPOOL stakeholder process to evaluate the ISO-NE’s proposed compliance changes. 22 

Q.  Please explain further. 23 

A. On June 23, 2013, we offered energy from Rumford into the day-ahead energy market by 24 

the 10:00 deadline, received an award for the June 24, 2013 operating day, and secured 25 

the necessary fuel and pipeline transportation to fulfill our day-ahead commitment.  26 

However, at 20:10 that same day, we received notification that TransQuebec & Maritimes 27 

Pipeline (“TQM”) and TransCanada Pipeline (“TCPL”) had issued a force majeure 28 

declaration for the June 24, 2013 gas day.  TQM connects to the PNGTS at the 29 
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Québec/New Hampshire border.  As a result of this force majeure, all Firm and 1 

discretionary deliveries were interrupted into PNGTS.  We had arranged for gas delivery 2 

via PNGTS for June 24, 2013 at Rumford, which interconnects directly with that pipeline. 3 

Q.  How did this force majeure declaration affect Capital Power’s Rumford Unit? 4 

A.  The upstream force majeure declaration and delivery interruptions required Capital Power 5 

to secure alternative fuel sources.  Ultimately we were successful in securing sufficient 6 

fuel to meet our binding day-ahead obligation, but we were forced to do so after the daily 7 

liquid gas market had reacted to the published pipeline constraint, which resulted in 8 

higher than expected price volatility.  Given those circumstances, prices at that time were 9 

at a premium of approximately 25% over those arranged as a basis for our Day Ahead 10 

Offer, resulting in material losses to the Capital Power.  Moreover, there was no 11 

opportunity to include our additional costs in Rumford’s supply offer, because the time 12 

for doing so had passed and we had already received a day-ahead commitment based on 13 

our earlier offer.  As the ISO-NE Tariff is structured, there is no opportunity to seek cost 14 

recovery for these additional costs.  The ISO-NE Tariff currently only allows cost 15 

recovery for resources that are mitigated and only up to the portions that are associated 16 

with such mitigation.  Following declaration of the pipeline force majeure event, ISO-NE 17 

declared an abnormal conditions alert under Master/Local Control Center Procedure 2 18 

(“M/LCC 2”), which is typically the ISO’s first action when facing a potential reliability 19 

threat.  In light of this M/LCC 2 declaration, there can be no doubt that inability of the 20 

affected units to generate power would have adversely affected system reliability.  21 

Nonetheless, the generators who had a Day-Ahead commitment to help support reliability 22 

and who were exposed to higher costs than reasonably could have been anticipated due to 23 

extraordinary circumstances were precluded from recovering those costs. 24 

Q.  Could Capital Power and other generators have taken steps to avoid the harm? 25 

A.  No.  The force majeure declaration on June 23, 2013 was not something we could have 26 

reasonably anticipated nor planned for as part of our day-ahead offers.  Force majeure 27 

declarations from a pipeline are quite rare.  We do not, nor have we ever priced in the risk 28 

of these declarations in compiling our bids.  Fully hedging any and all risks related to 29 

potential force majeure situations would be impractical, if not impossible.  By definition, 30 
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such events are unpredictable, can occur for any number of reasons and can have 1 

unpredictable impacts on commodity prices.  Without an opportunity to seek cost 2 

recovery in these situations, natural gas-fired generators could be subject to potentially 3 

catastrophic unrecoverable costs even while helping ISO-NE maintain reliability through 4 

their binding commitments in the day-ahead energy markets.   5 

Q. Does ISO-NE’s market rule proposal filed in compliance with the June 14 Order fix 6 

the problem that you have identified? 7 

A. No.  The June 23-24 force majeure event, is a clear example of an extraordinary 8 

circumstance in which a generator has a day-ahead commitment but still may be subject 9 

to significant, unrecoverable costs, through no fault of its own and while making every 10 

possible effort to meet its reliability obligations.  The NEPOOL Alternative fixes this 11 

defect in the ISO-NE proposal. 12 

Q. Does the NEPOOL Alternative raise concerns about the potential for market 13 

manipulation? 14 

A. No, it does not.  Being able to recover costs through a Commission-approved Section 205 15 

filing for a limited extraordinary circumstance event of a pipeline force majeure 16 

declaration will not negatively affect supply offer behavior.  The Commission has 17 

identified concerns with Market Participants offering at prices in the Day Ahead Market 18 

below their costs in order to ensure they are dispatched and then seeking additional out-19 

of-market cost recovery.  Here, though, Market Participants are simply not able to 20 

anticipate incremental costs from a force majeure event when they submit their offers.  21 

There is no reasonable or commercial ability to include the costs of such risks in any 22 

supply offers ahead of such an event being declared for all the reasons already stated, 23 

including that such declarations are not only rare but unpredictable.  There is also no 24 

incentive for generators to make low Supply Offers in order to be committed and 25 

dispatched, and thereafter seek cost recovery if the clearing price failed to cover their 26 

costs as pipeline force majeure events are not predictable.  This opportunity for cost 27 

recovery is similar to the current tariff, which allows generators to seek recovery if 28 

mitigated, or the ISO-NE’s proposal to allow generators to seek cost recovery in the types 29 

of circumstances Dominion experienced.   30 
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Q. Do you think the NEPOOL Alternative is Consistent with a Market-Based 1 

Approach? 2 

A. Yes I do for all the reasons previously stated.  There is no impact on the energy market as 3 

a result of including this limited provision for cost recovery. 4 

Q. Does this conclude your testimony? 5 

A. Yes. 6 
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I declare under penalty of perjury that the foregoing is true and correct. 

 

 

 

 _____________________________________ 

 Gordon Barr  

Executed on: August 19, 2013 
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GOVERNORS,  
REGULATORY AGENCIES, 

and OTHERS 



New England Governors, State Utility Regulators and Related Agencies 

Maine 
 
The Honorable Paul LePage 
One State House Station 
Office of the Governor 
Augusta, ME 04333-0001 
Kathleen.Newman@maine.gov 

Maine Public Utilities Commission 
18 State House Station  
Augusta, ME 04333-0018 
Maine.puc@maine.gov  
 
 
New Hampshire 
 
The Honorable Maggie Hassan 
Office of the Governor 
26 Capital Street 
Concord NH 03301 
Molly.Connors@nh.gov 
Meredith.Hatfield@nh.gov 
 
New Hampshire Public Utilities Commission 
21 South Fruit Street, Ste. 10 
Concord, NH 03301-2429 
steve.mullen@puc.nh.gov 
tom.frantz@puc.nh.gov 
george.mccluskey@puc.nh.gov 
F.Ross@puc.nh.gov 
RegionalEnergy@puc.nh.gov  
 
 
Vermont 
 
The Honorable Peter Shumlin 
Office of the Governor 
109 State Street, Pavilion 
Montpelier, VT 05609 
elizabeth.miller@state.vt.us 
Jeb.Spaulding@state.vt.us 
 
 
 
 
Vermont Public Service Board 
112 State Street 
Montpelier, VT 05620-2701 
mary-jo.krolewski@state.vt.us 
 
 

Vermont Department of Public Service 
112 State Street, Drawer 20 
Montpelier, VT 05620-2601 
bill.jordan@state.vt.us  
chris.recchia@state.vt.us 
Ed.McNamara@state.vt.us 
 
 
Massachusetts 
 
The Honorable Deval Patrick 
Office of the Governor 
Rm. 360 State House 
Boston, MA 02133 
 
Massachusetts Department of Public Utilities 
One South Station 
Boston, MA 02110 
Thomas.Bessette@state.ma.us  
 
 
Rhode Island  
 
The Honorable Lincoln Chafee 
Office of the Governor 
State House Room 115 
Providence, RI 02903 
Marion.Gold@energy.ri.gov 
CKearns@doa.ri.gov 
Danny.Musher@energy.ri.gov 
 
Rhode Island Public Utilities Commission 
89 Jefferson Blvd. 
Warwick, RI 02888 
Sscialabba@puc.ri.gov  
nucci@puc.ri.gov  
Proberti@puc.ri.gov  
 
 
 
Connecticut 
  
The Honorable Dannel P. Malloy 
Office of the Governor 
State Capitol 
210 Capitol Ave. 
Hartford, CT 06106 
Liz.Donohue@ct.gov 
Luke.Bronin@ct.gov 
Paul.Mounds@ct.gov 
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 Connecticut Public Utilities Regulatory 
Authority 
10 Franklin Square 
New Britain, CT 06051-2605 
brenda.henderson@po.state.ct.us 
robert.luysterborghs@po.state.ct.us 
 
 
New England Governors, Utility Regulatory 
and Related Agencies 
 
Anne Stubbs 
Coalition of Northeastern Governors 
400 North Capitol Street, NW 
Washington, DC 20001 
coneg@sso.org  
 
Heather Hunt, Executive Director 
New England States Committee on Electricity 
655 Longmeadow Street 
Longmeadow, MA 01106 
HeatherHunt@nescoe.com 
JasonMarshall@nescoe.com 
 
Sarah Hofman, Executive Director 
New England Conference of Public Utilities 
Commissioners 
50 State Street – Suite 1 
Montpelier, VT 05602 
director@necpuc.org 
 
 
 
 
 
 
 
John Betkoski, President 
New England Conference of Public Utilities 
Commissioners 
10 Franklin Square 
New Britain, CT 06051-2605  
John.betkoski@po.state.ct.us 
 
Harvey L. Reiter, Esq. 
Counsel for New England Conference of Public 
Utilities Commissioners, Inc. 
c/o Stinson Morrison Hecker LLP 
1150 18th Street, N.W., Ste. 800 
Washington, DC 20036-3816 
HReiter@stinson.com 

 
 
 



  

 

ATTACHMENT 5 
 

PARTICIPANTS COMMITTEE 
COST RECOVERY MARKET RULE 

VOTE TABULATION 



COST RECOVERY MARKET RULE CHANGES 
ROLL CALL VOTES TAKEN AT  

AUGUST 2, 2013 NEPOOL PARTICIPANTS COMMITTEE MEETING 

 
Vote 1: Calpine/Capital Power Amendment Vote 3: ISO-NE Market Rule Proposal 
Vote 2: NEPOOL Alternative  
43984225.1 

TOTAL 

SECTOR VOTE 1 VOTE 2 VOTE 3

GENERATION 17.166 17.166 0.000
TRANSMISSION 0.000 0.000 17.166
SUPPLIER 1.131 7.630 9.537
AR 12.365 14.168 14.168
PUBLICLY OWNED  ENTITY 5.494 14.484 2.682
END USER 14.484 11.247 5.942

% IN FAVOR 60.756 64.695 49.496
 
GENERATION 

Participant Name Vote 1 Vote 2 
 

Vote 3

Dominion Energy Marketing, Inc. F F O 
Entergy Nuclear Power Marketing  F F O 
EquiPower Resources Management F F A 
Essential Power F F O 
GDF SUEZ Energy Marketing N. Amer. F F A 
Generation Group Member F --  A 
Millennium Power Partners F F A 
NextEra Energy Resources --  A O 
NRG Power Marketing  -- A O 
TransCanada Power Marketing  F F O 
Verso Maine Energy  F F A 

        
IN FAVOR (F) 9 8 0 

OPPOSED (O) 0 0 6 
TOTAL VOTES 9 8 6 

ABSTENTIONS ( A) 0 2 5 
 
TRANSMISSION 

Participant Name Vote 1 Vote 2 Vote 3 

Bangor Hydro-Electric Co. O O F 
Central Maine Power Co. O O F 
New England Power Co. O O F 
The United Illuminating Co. O A F 
NU /NSTAR O O F 
Vermont Electric Power Co. O O F 

        
IN FAVOR (F) 0 0 6 

OPPOSED (O) 6 5  0 
TOTAL VOTES 6 5  6 

ABSTENTIONS (A) 0  1  0 
  
 

 

 

 

 

SUPPLIER 

Participant Name Vote 1 Vote 2 Vote 3

BP Energy Co. F A F 
Brookfield Energy Marketing/CSC S S S 

Brookfield (70%, when split) A A A 
Cross-Sound Cable (30%, when split) F A A 

Calpine Energy Services F F O 

Competitive Energy Services A  A 

Consolidated Edison Energy F F A 

CP Energy Marketing (US)  F F O 
Dynegy Marketing and Trade F A O 
Energy America O O F 
Exelon Generation Co. F A A 
Galt Power A A A 
Granite Ridge/Merrill Lynch Commodities. F A A 
H.Q. Energy Services (U.S.) F F A 
Hess O O A 
Integrys Energy Services O O F 
Kimberly-Clark Corp. A A F 
Linde Energy Services O O F 
LIPA A A A 
PPL EnergyPlus F A A 
PSEG Energy Resources & Trade  F O O 
Vitol  A   

        
IN FAVOR (F) 10.3 4.0   5.0 

OPPOSED (O)   4.0 5.0   4.0 
TOTAL VOTES 14.3 9.0   9.0 

ABSTENTIONS (A)   5.7 9.0 10.0 
 
ALTERNATIVE RESOURCES 

Participant Name Vote 1 Vote 2 Vote 3

Renewable Generation       

First Wind Energy Marketing F F F 
Small RG Group Member  --  A A 

Distributed Generation       
Conservation Services Group O F F 
Small DG Group Member O F F 

Load Response       
EnerNOC, Inc. F F F 
Vermont Energy Investment Corp. O F F 
Small LR Group Member O F F 
LR Provisional Group Member O F F 

    
 IN FAVOR (F) 2 7 7 
OPPOSED (O) 5 0 0 
TOTAL VOTES 7 7 7 

ABSTENTIONS ( A) 0 1 1 



COST RECOVERY MARKET RULE CHANGES 
ROLL CALL VOTES TAKEN AT  

AUGUST 2, 2013 NEPOOL PARTICIPANTS COMMITTEE MEETING 

 

Vote 1: Calpine/Capital Power Amendment Vote 3: ISO-NE Market Rule Proposal 
Vote 2: NEPOOL Alternative  
43984225.1 

 
 
 
PUBLICLY OWNED ENTITY 
 

Participant Name Vote 1 Vote 2 Vote 3 

Ashburnham Municipal Light Plant F F O 
Boylston Municipal Light Dept. F F O 
Chicopee Municipal Lighting Plant F F O 
Concord Municipal Light Plant F F O 
CT Municipal Electric Energy Coop. O O F 
Groton Electric Light Dept, F F O 
Holden Municipal Light Dept. F F O 
Holyoke Gas & Electric Dept. F F O 
Hudson Light and Power Dept. F F O 
Hull Municipal Lighting Plant F F O 
Ipswich Municipal Light Dept. F F O 
Littleton (NH) Water & Light Dept. O O F 
Mansfield Municipal Electric Dept. F F O 
Marblehead Municipal Light Dept. F F O 
Mass. Municipal Wholesale Electric Co. F F O 
Middleborough Gas and Electric  F F O 
Middleton Municipal Electric  Dept. F F O 
New Hampshire Electric Coop.  O O F 
Paxton Municipal Light Dept. F F O 
Peabody Municipal Light Plant F F O 
Princeton Municipal Light Dept. F F O 
Rowley Municipal Lighting Plant F F O 
Russell Municipal Light Department F F O 
Shrewsbury's Electric & Cable Oper. F F O 
South Hadley Electric Light Dept. F F O 
Sterling Municipal Electric Light F F O 
Taunton Municipal Lighting Plant A A A 
Templeton Municipal Lighting Plant F F O 
Vermont Electric Cooperative O O F 
VT Public. Power Supply Authority O O F 
Wakefield Municipal Gas and Light  F F O 
W. Boylston Municipal Lighting Plant F F O 
Westfield Gas & Electric Light Dept. F F O 

    
IN FAVOR (F) 27 27 5 

OPPOSED (O) 5 5 27 
TOTAL VOTES 32 32 32 

ABSTENTIONS (A) 1 1 1 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

END USER 
 

Participant Name Vote 1 Vote 2 Vote 3 

Associated Industries of MA O O F 
Cianbro Companies F F O 
Conservation Law Foundation F F O 
Corinth Wood Pellets, LLC F F O 
Dragon Products Company F F O 
Elektrisola, Inc.  F F O 
Fairchild Semiconductor Corp. F F O 
Food City, Inc.  F F O 
Hardwood Products Company F F O 
Harvard Dedicated Energy Limited O O F 
High Liner Foods (USA) Inc F F O 
Industrial Energy Consumer Group F F A 
LaBree's Inc.  F F O 
Maine Public Advocate Office O O F 
Maine Skiing, Inc F F A 
Marden's Inc.  F F O 
Mass. Attorney General's Office O O F 
MoArk, LLC F F O 
NH Office of Consumer Advocate O O F 
PalletOne of Maine F F O 
PowerOptions, Inc.  O O F 
Praxair, Inc. O O F 
Shipyard Brewing Co. F F O 
St. Anselm College F F O 
The Energy Consortium O O F 
Union of Concerned Scientists O O F 
Utility Services O O A 
Westerly Hospital F F O 
Z-TECH, LLC  F F O 
     

IN FAVOR (F) 19 19   9 
OPPOSED (O) 10 10 17 
TOTAL VOTES 29 29 26 

ABSTENTIONS (A)   0   0   3 
 

 
 

 



 

  
 

CERTIFICATE OF SERVICE 

 

I hereby certify that I have this day served the foregoing document upon each person 

designated on the official service lists compiled by the Secretary in these proceedings. 

Dated at Hartford, Connecticut this 20th day of August 2013. 

 

/s/  Sebastian M. Lombardi  

Sebastian M. Lombardi 

Day Pitney LLP 

242 Trumbull Street 

Hartford, CT 06103 

Tel: (860) 275-0663 

Fax: (860) 881-2493 

E-mail: slombardi@daypitney.com  

mailto:slombardi@daypitney.com
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