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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

ISO New England Inc. and  

New England Power Pool 

) 

) 

 

Docket No. ER13-1877-000 

 

  

MOTION FOR LEAVE TO ANSWER AND ANSWER OF THE  

NEW ENGLAND POWER POOL PARTICIPANTS COMMITTEE  

 (August 6, 2013) 

 

Pursuant to Rules 212 and 213 of the Commission’s Rules of Practice and Procedure,
1
 the 

New England Power Pool (“NEPOOL”) Participants Committee
2
 hereby submits this Motion for 

Leave to Answer and Answer to the pleadings submitted by the Commenting Parties
3
 in the 

above-captioned docket.  The Commenting Parties request that the Commission reject certain 

portions of the Energy Offer Flexibility Changes that NEPOOL and ISO-NE (together, NEPOOL 

and ISO-NE are referred to as the “Filing Parties”) jointly submitted on July 1, 2013 (the “July 1 

Filing”).
4
  NEPOOL urges the Commission to reject the requests of the Commenting Parties and 

to accept the Energy Offer Flexibility Changes as requested, without modification.  The Filing 

Parties fully demonstrated in the July 1 Filing that the Energy Offer Flexibility Changes are just 

and reasonable improvements to the current Market Rules.    

                                                 
1
  18 C.F.R. §§ 385.212 and 385.213 (2013).    

2
  Capitalized terms used but not defined in this Answer are intended to have the meanings given 

to such terms in the Second Restated New England Power Pool Agreement (the “Second Restated 

NEPOOL Agreement”), the Participants Agreement, and the ISO New England Inc. (“ISO-NE”) 

Transmission, Markets and Services Tariff (the “ISO-NE Tariff”). 

3
  For purposes of this filing, the Commenting Parties are: the New England Power Generators 

Association (“NEPGA”); the Electric Power Supply Association (“EPSA”); Capital Power (comprised of 

CP Energy Marketing (US) Inc., Bridgeport Energy, LLC, Rumford Power Inc., and Tiverton Power 

LLC); and Dominion Resources Services, Inc., on behalf of Dominion Energy Marketing, Inc., Dominion 

Energy Street, Inc., and Dominion Nuclear Connecticut.    

4
  See ISO New England Inc. and New England Power Pool, Energy Market Offer Flexibility 

Changes, filed in Docket No. ER13-1877 on July 1, 2013 (July 1 Filing).  
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I. MOTION FOR LEAVE TO ANSWER 

Under the Commission’s Rules, NEPOOL is entitled to respond to pleadings containing 

claims for affirmative relief regardless of how the pleading is labeled.
5
   

To the extent, however, that leave of the Commission to answer is required, NEPOOL 

moves pursuant to Rules 212
6
 and 213,

7
 for leave to answer the Commenting Parties.  Pursuant 

to Rule 213(a)(2) of the Commission’s Rules, the Commission may accept the filing of an 

answer to a protest for good cause shown when it leads to a more accurate and complete record, 

helps the Commission understand the issues, clarifies matters in dispute or errors, responds to 

new issues raised, or provides information that will assist the Commission in its decision-making 

process.
8
  This Answer will assure a more complete record and will otherwise assist the 

Commission in reviewing the issues sought to be raised in this proceeding.  Accordingly, good 

cause exists for the Commission to grant this motion for leave to file this Answer. 

                                                 
5
  See, e.g., Iroquois Gas Transmission Sys., L.P., 61 FERC ¶ 61,341, at 62,341 n.9 (Dec. 21, 

1992) (party is entitled to respond to affirmative request in a pleading regardless of how that pleading is 

captioned); Seminole Electric Cooperative, Inc. v. Florida Power & Light Company, 53 FERC ¶ 61,026, 

61,101 (1990) (answer accepted to the extent it responded to a party’s requests for affirmative relief).   

6
  18 C.F.R. § 385.212 (2013). 

7
  18 C.F.R. § 385.213(a)(2) (2013) (“An answer may not be made to a protest, an answer, a 

motion for oral argument, or a request for rehearing, unless otherwise ordered by the decisional 

authority”) (emphasis added).   

8
  The Commission permits replies that would otherwise be prohibited where the reply would 

assure a complete record in the proceeding; See, e.g., Las Vegas Cogeneration LP, 117 FERC ¶ 61,309 at 

P 20 (2006); S. Natural Gas Co., 121 FERC ¶ 61,118, at P 5 (2007); or assists the Commission in its 

decision-making process; see  Virginia Elec. and Power Co., 124 FERC ¶ 61,207 at P 22 (2008); Pepco 

Holdings, Inc. 125 FERC ¶ 61,130 at P 24 (2008); Potomac-Appalachian Transmission Highline, LLC, 

122 FERC ¶ 61,188 at P 23 (2008); S. Cal. Edison Co., 122 FERC ¶ 61,187 at P 19 (2008); N.Y. Indep. 

Sys. Operator, Inc., 121 FERC ¶ 61,112 at P 4 (2007); PJM Interconnection, L.L.C., 116 FERC ¶ 61,179 

at P 19 (2006); provide information helpful to the disposition of an issue;  see CNG Transmission Corp., 

89 FERC ¶ 61,100 at 61,287 n.11 (1999); or permit the issues to be narrowed or clarified; PJM 

Interconnection LLC, 84 FERC ¶ 61,224 at 62,078 (1998); New Energy Ventures, Inc. v. S. Cal. Edison 

Co., 82 FERC ¶ 61,335 at 61,323 n.1 (1998). 
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II. BACKGROUND 

The Energy Offer Flexibility Changes submitted in the July 1 Filing are a complex, 

interrelated set of Market Rule changes that evolved substantially through a somewhat prolonged  

stakeholder process to accommodate varied interests and concerns.
9
  As described and explained 

more fully in the July 1 Filing, the Energy Offer Flexibility Changes will allow Market 

Participants to update their energy offers in real-time (i.e., adjust certain cost-related parameters 

of their Supply Offer with hourly granularity) and submit negative energy offers.  Additionally, 

as part of the package of changes to provide Market Participants with enhanced flexibility to 

reflect expected fuel costs in their Supply Offers, ISO-NE’s Internal Market Monitor (“IMM”) 

proposes corresponding revisions to Appendix A on market power mitigation.   

At the end of its thorough and deliberate process, NEPOOL overwhelming approved the 

Energy Offer Flexibility Changes, with support across all six Sectors and by State regulators and 

only three members from three different Sectors opposing (there also were a number of 

abstentions noted from various Sectors).
10

  During the NEPOOL stakeholder process, some 

members, including the Commenting Parties who were very active in that process, did express 

concerns with narrow aspects of the accompanying Appendix A changes to the market mitigation 

rules.  And on July 22, 2013, the Commenting Parties, while expressing support for the changes 

                                                 
9
  ISO-NE received a recommendation as early as 2010 from its market monitors to facilitate 

intra-day re-offers.  Discussions surrounding that recommendation at highest level began then.  It was 

understood that implementation of such changes presents substantial challenges as it requires a significant 

rework of energy dispatch tools and rules.  Changes to the rules have been explored within the NEPOOL 

Participant Processes since the fall of 2012. 

10
  At its June 7, 2013 meeting, the Participants Committee approved a resolution to support the 

Energy Offer Flexibility Changes, with oppositions noted by: CP Energy Marketing, Dominion Energy 

Marketing, and United Illuminating; and abstentions noted by: EquiPower Resources Management, 

Essential Power Massachusetts, Industrial Energy Consumer Group, Kimberly-Clark Corporation, Linde 

Energy Services, Maine Public Advocate Office, Maine Skiing, NextEra Energy Resources, New 

Hampshire Office of Consumer Advocate, NU/NSTAR, Praxair, and the AR Small Renewable 

Generation Group Member representative.   
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that would improve the flexibility in the energy market offer structure protested the July 1 Filing 

because of such concerns.  The Commenting Parties argue that certain portions of the Appendix 

A market mitigation changes are unjust and unreasonable and should be rejected.  

III. THE ENERGY OFFER FLEXIBILITY CHANGES ARE JUST AND 

REASONABLE AS FILED 
 

In the July 1 Filing, the IMM proposes the following mechanisms to prevent Market 

Participants from entering fuel price adjustments in order to avoid mitigation: (1) the IMM will 

set a limit on the fuel price it will use in calculating a resource’s Reference Level based on 

available fuel price indices and market conditions and that is independent of any fuel price 

adjustment submitted by a Market Participant; (2) if a Market Participant enters a fuel price 

adjustment and simultaneously enters a new offer, the new offer must be within 10% of the 

Reference Level calculated based on the new fuel price; and (3) any Market Participant that 

enters a fuel price adjustment must submit documentation verifying that the submitted fuel price 

is based on a fuel price quote, contract or price from an electronic trading system.
11

  If a Market 

Participant fails to submit verifying documentation such Participant will be excluded from 

submitting a fuel price adjustment for the applicable resource for a period of time (1
st
 failure – 

exclusion period is two months and 2
nd

 failure – exclusion period is six months) (referred to 

herein as the “Lock-Out Provisions”).
12

  

While generally supportive of the underlying offer flexibility improvements, the 

Commenting Parties ask that the Commission reject the IMM-proposed Lock-Out Provisions.  

The Commenting Parties argue that such Lock-Out Provisions are overly punitive as structured 

                                                 
11

  July 1 Filing at 14-15. 

12
  See Supporting testimony of ISO-NE’s Internal Market Monitor, Dr. Mario S. DePillis, Jr. (the 

“IMM Testimony”) at 17. 
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and will, if accepted and implemented, unjustly and unreasonably penalize Market Participants
13

 

and frustrate the core objective of the Energy Offer Flexibility Changes.
14

  

It was clear in stakeholder discussions that the dramatically increased flexibility to permit 

Market Participants to update their energy offers intra-day would be unacceptable to many 

NEPOOL members if there were not meaningful mitigation provisions also implemented.  

Stakeholders sought guidance from the IMM as to what mitigation was needed and ultimately 

worked through mitigation measures, including the Lock-Out Provisions, proposed by the IMM 

to address these concerns.  These particular mitigation provisions, while never voted on 

separately by NEPOOL, were supported when considered as part of the larger package of Energy 

Offer Flexibility Changes.  

Ultimately, the package of offer flexibility changes included in the July 1 Filing are just 

and reasonable and the Commission should not remove pieces of this broadly supported package 

because of some generators’ and suppliers’ concerns.  The package of mitigation provisions 

reasonably require Market Participants to substantiate offers based on actual fuel price.  If there 

are unjustified rejections of that substantiation by the IMM, there will be the opportunity to seek 

relief from the Commission based on actual facts.  Market Participants also will have the chance 

to receive advanced guidance from the IMM, which also can be challenged if that guidance 

seems unjustified.  In addition, if needed, there is also the opportunity for affected Market 

Participants to re-raise concerns in the stakeholder process based on actual experience with these 

provisions, and if the Participant Processes do not produce an outcome that an affected Market 

Participant concludes is just and reasonable under the circumstances, to file a separate complaint 

under Section 206 of the Federal Power Act.  

                                                 
13

  See generally NEPGA comments.   
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In any event, the suggested removal of the specially tailored mitigation provisions from 

the Energy Offer Flexibility Changes altogether, as proposed by the Commenting Parties, is 

problematic, raising concerns among NEPOOL members seeking assurance of adequate 

mitigation, and possibly upsetting the broad support for the package.  The Commission is urged 

to ensure that mitigation measures are in place to minimize the risk for bidding conduct that 

could raise consumer costs to unreasonable or unjustified levels.  The IMM-proposed market 

mitigation provisions were jointly filed to accompany the package of offer flexibility changes as 

a way to address such risks. 

In short, the only requirement under the Federal Power Act that needs to be satisfied in 

the July 1 Filing is a demonstration that the changes are just and reasonable, not that other 

changes that could be submitted might be just and reasonable or even preferred.
15

  While there 

certainly could be other reasonable mitigation changes to achieve the desired objectives of the 

Lock-Out Provisions, as submitted, the package of interrelated Energy Offer Flexibility Changes 

undeniably provide New England with enhancements to permit increased generator bidding 

flexibility, and are just and reasonable improvements to the status quo. 

IV. RELIEF REQUESTED 

For the reasons stated herein, NEPOOL respectfully requests that the Commission accept 

this answer and approve the Energy Offer Flexibility Changes as just and reasonable, without 

modification.    

       

 

                                                                                                                                                             
14

  See Capital Power comments at 3. 

15
  See, e.g., Southern California Edison Co., et al, 73 FERC ¶ 61,219 at 61,608 n.73 (1995) 

(“Having found the Plan to be just and reasonable, there is no need to consider in any detail the alternative 

plans proposed by the Joint Protesters.” (citing City of Bethany v. FERC, 727 F.2d 1131) (D.C. Cir. 

1984)). 
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Dated: August 6, 2013 

Respectfully submitted, 

 

NEPOOL Participants Committee 

By: /s/  David T. Doot  

            David T. Doot 

            Sebastian M. Lombardi 

            Day Pitney LLP 

 242 Trumbull Street  

 Hartford, CT 06103 

 Tel: (860) 275-0102 

 Fax: (860) 458-0320 

 E-mail: dtdoot@daypitney.com            

                         slombardi@daypitney.com  

   

  

            Its Attorneys 
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CERTIFICATE OF SERVICE 

 

I hereby certify that I caused a copy of the foregoing document to be served 

electronically upon each person designated on the official service list compiled by the Secretary 

of the Federal Energy Regulatory Commission.  

Dated at Hartford, Connecticut this 6th day of August 2013. 

 

 
      Sebastian M. Lombardi 

      Day Pitney LLP 

      242 Trumbull Street 

      Hartford, CT 06103 

      Tel: (860) 275-0663 

      Fax: (860) 881-2493 

      E-mail: slombardi@daypitney.com 
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