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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

New England Power Pool Participants 

Committee and ISO New England Inc.  

 

) 

) 

Docket No. ER13-1875-000 

 

  

MOTION FOR LEAVE TO ANSWER AND ANSWER OF THE  

NEW ENGLAND POWER POOL PARTICIPANTS COMMITTEE  

(August 6, 2013) 

 

Pursuant to Rules 212 and 213 of the Commission’s Rules of Practice and Procedure,
1
 the 

New England Power Pool (“NEPOOL”) Participants Committee
2
 hereby submits this Motion for 

Leave to Answer and Answer to the pleading filed by Freedom Logistics LLC (“Freedom”) in 

the above-captioned proceeding.  Freedom objects to several aspects of the filing (the “CFTC 

Exemption Changes Filing” or “Filing”) jointly submitted by ISO-NE and NEPOOL (together, 

the “Filing Parties”) in this docket.   

The Filing Parties submitted the Filing in response to a March 28, 2013 final order 

(“CFTC Order”) issued by the Commodity Futures Trading Commission (“CFTC”).
3
  That 

CFTC Order exempted from certain provisions of the Commodity Exchange Act (“CEA”), 

subject to certain conditions, the purchase or sale of specifically defined “financial transmission 

rights,” “energy transactions,” “forward capacity transactions,” and “reserve or regulation 

transactions” that are offered or sold in, among others, the New England Market (“CFTC 

Exemption”).    

                                                 
1
 18 C.F.R. §§ 385.212 and 385.213 (2013). 

2
  Capitalized terms used but not defined in this Answer are intended to have the meanings given 

to such terms in the Second Restated New England Power Pool Agreement, the Participants Agreement, 

and the ISO New England Inc. (“ISO-NE”) Transmission, Markets and Services Tariff (the “Tariff”). 

3
 78 Fed. Reg. 19,880 (Apr. 2, 2013). 
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NEPOOL submits this Answer to urge the Commission to take the following actions in 

response to particular requests by Freedom in its pleading:  

(1) reject the changes sought by Freedom to the proposed revisions to the ISO-NE 

Financial Assurance Policy (“FAP”) and to accept the CFTC Exemption Changes 

Filing revisions as requested, without change or condition.  The Filing Parties fully 

demonstrated in the Filing that the changes are just and reasonable;    

(2) require Freedom to pursue any additional provisions or understandings in the FAP 

through the Participants Processes ahead of seeking a Commission order compelling 

such additional provisions or understandings; and  

(3) ensure that any action(s) by the Commission in this proceeding does not jeopardize 

the CFTC Exemption. 

I. MOTION FOR LEAVE TO ANSWER 

NEPOOL moves under Rule 213(a)(2) of the Commission’s Rules for leave to answer the 

Freedom Pleading to the extent necessary to permit this answer to be considered by the 

Commission.  While Freedom styled its pleading as a “protest”, that pleading is affirmatively 

seeking changes to the filed rate and, to that extent, NEPOOL is entitled to respond to the 

pleading.
4
  To the extent Freedom’s pleading is considered a protest, answers to protests are 

generally not permitted except for good cause shown.
5
  The Commission has accepted the filing 

of an answer to a protest for good cause shown when that answer leads to a more accurate and 

                                                 
4
 See, e.g., Iroquois Gas Transmission Sys., L.P., 61 FERC ¶ 61,341, at 62,341 n.9 (1992) (party 

is entitled to respond to affirmative request in a pleading regardless of how that pleading is captioned); 

Seminole Electric Cooperative, Inc. v. Florida Power & Light Company, 53 FERC ¶ 61,026, 61,101 

(1990) (answer accepted to the extent it responded to a party’s requests for affirmative relief). 
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complete record, helps the Commission understand the issues, clarifies matters in dispute or 

errors, responds to new issues raised, or provides information that will assist the Commission in 

its decision-making process.
6
  This Answer will assure a more complete record and will 

otherwise assist the Commission in reviewing the issues sought to be raised in this proceeding.  

Accordingly, good cause exists for the Commission to grant this motion for leave to file this 

Answer. 

II. BACKGROUND 

As described and explained more fully in the Filing, the Filing Parties propose two sets of 

revisions to the Tariff in response to the CFTC’s Order – changes to the Financial Assurance 

Policy (“FAP Changes”) and changes to the Information Policy (“Info Policy Changes”).  The 

FAP Changes address the CFTC requirement that, to be subject to the CFTC Exemption, all 

parties to agreements, contracts or transactions under the Tariff be “appropriate persons,” 

“eligible contract participants,” or “person[s] who actively participate in the generation, 

transmission or distribution of electric energy” (the “CFTC Eligibility Requirement”).  The Info 

Policy Changes, which were not protested by Freedom or any other party, explicitly provide that 

                                                                                                                                                             
5
  See, e.g., Rule 213(a)(2), 18 C.F.R. § 385.213(a) (2013) (“An answer may not be made to a 

protest, an answer, a motion for oral argument, or a request for rehearing, unless otherwise ordered by the 

decisional authority”) (emphasis added).   

6
  The Commission permits replies that would otherwise be prohibited where the reply would 

assure a complete record in the proceeding; See, e.g., Las Vegas Cogeneration Limited Partnership, 117 

FERC ¶ 61,309 at P 20 (2006); S. Natural Gas Co., 121 FERC ¶ 61,118, at P 5 (2007); or assists the 

Commission in its decision-making process; see  Virginia Electric and Power Company, 124 FERC ¶ 

61,207 at P 22 (2008); Pepco Holdings, Inc. 125 FERC ¶ 61,130 at P 24 (2008); Potomac-Appalachian 

Transmission Highline, LLC, 122 FERC ¶ 61,188 at P 23 (2008); Southern California Edison Co., 122 

FERC ¶ 61,187 at P 19 (2008); New York Independent System Operator, Inc., 121 FERC ¶ 61,112 at P 4 

(2007); PJM Interconnection, L.L.C., 116 FERC ¶ 61,179 at P 19 (2006); provide information helpful to 

the disposition of an issue;  see CNG Transmission Corp., 89 FERC ¶ 61,100 at 61,287 n.11 (1999); or 

permit the issues to be narrowed or clarified; PJM Interconnection LLC, 84 FERC ¶ 61,224 at 62,078 

(1998); New Energy Ventures, Inc. v. Southern California Edison Co., 82 FERC ¶ 61,335 at 61,323 n.1 

(1998). 



 

 -4-  

 
43960971.5 

ISO-NE is not required to notify Market Participants prior to providing information to the CFTC 

in response to a CFTC subpoena or other request for information or documentation.   

The FAP Changes were discussed at two meetings of the Budget & Finance 

Subcommittee during May and June, and considered and supported by the Participants 

Committee at its June 27 Summer Meeting.  During discussion at the Summer Meeting, Freedom 

identified its concern that, as proposed, the FAP Changes would materially and adversely impact 

the ability of a number of Market Participants in the End User and Supplier Sectors to participate 

directly in the New England Markets.  Those concerns, and proposed amendments to address 

those concerns, were more fully articulated in a memorandum by Freedom that was circulated to 

NPC members and alternates early June 27 and included as Attachment A to the Freedom 

protest.  In response, ISO-NE noted that comments submitted in response to the CFTC’s draft 

order on the CFTC Exemption, including ISO-NE’s comments, raised many of the concerns 

voiced by Freedom.  ISO-NE explained that it had requested that the CFTC Exemption cover 

transactions involving all Participants that meet the FAP’s current minimum eligibility and 

financial assurance requirements, but that the CFTC specifically declined in the CFTC Order to 

extend the Exemption that broadly.  In fact, the CFTC Order explicitly acknowledged that it 

would not exempt certain smaller Participants.
7
   

III. ANSWER 

NEPOOL is sympathetic to the concerns raised by Freedom and the potential impact on 

current Market Participants who are unable to satisfy the FAP Changes’ proposed certification 

process.  But the FAP Changes are intended to ensure that, with respect to the New England 

Market, the CFTC Exemption is not jeopardized.  NEPOOL considered how the FAP Changes 
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might affect the ability of certain Participants to participate directly in the New England 

Markets.
8
  During that consideration, ISO-NE and a number of members raised concern with the 

possibility that changes might expose New England to a potential loss of the CFTC Exemption 

by adopting Tariff changes and/or interpretations that might be inconsistent with the CFTC 

Order.  Following the identification of those concerns, NEPOOL overwhelmingly rejected a 

proposal to modify the FAP Changes in ways Freedom might find acceptable.
9
  It was clear from 

those discussions that NEPOOL would certainly reconsider its support if certainty could be 

provided that the changes and/or interpretations sought by Freedom would not jeopardize the 

CFTC Exemption.  Absent that certainty, NEPOOL urges the FERC to accept the Filing without 

change or condition.  

A. The FAP Changes are Just and Reasonable as Filed 

As explained more fully in the Filing, the FAP Changes add additional eligibility 

requirements designed to meet the conditions of the CFTC Order.  Specifically, the FAP 

Changes require Market Participants to meet and demonstrate compliance with the CFTC 

Eligibility Requirements, and set forth the repercussions for any failure to do so, both as the FAP 

Changes become effective and on a going-forward basis.  The FAP Changes reasonably respond 

to the conditions set forth in the CFTC Order and ensure that the New England Markets can 

retain the CFTC Exemption.  As such, the FAP Changes are a just and reasonable response to the 

                                                                                                                                                             
7
  78 Fed. Reg. 19,880 (Apr. 2, 2013) at 19,900.  

8
  Participation by impacted End User and Supplier Sector members in NEPOOL and the 

Participants Processes could continue under any outcome and is not at issue in this proceeding. 

9
  The Participants Committee rejected the Freedom amendments but approved both the FAP 

Changes and Information Policy Changes, with opposition noted by each of the Large Market Participant 

End Users (“MPEUs”) represented by Freedom, and abstentions by the following End User and Supplier 

Sector members:  the Connecticut Office of Consumer Counsel; Industrial Energy Consumer Group; 

Maine Skiing; Inc.; Cargill Power Markets, LLC; Citigroup Energy, Inc.; DC Energy, LLC; Edison 

Mission Marketing & Trading, Inc., Powerex Corp., Twin Cities Power LLC; and Vitol Inc. 
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conditions imposed by the CFTC and should be accepted by the Commission without delay or 

condition.   

B. Any Tariff Changes Should Be Taken Through the Participant Processes Before 

Implementation 

The Freedom protest requests that the Commission require ISO-NE to “to provide tariff 

provisions and guidelines regarding the use of a guaranty to meet the financial requirements of 

the “appropriate person” test; [and] … to provide a cure period if ISO-NE believes that a market 

participant may not meet the required financial criteria.”  Should the Commission order ISO-NE 

to provide additional provisions in its Tariff, or otherwise revise the proposed provisions in 

accordance with Freedom’s protest, New England stakeholders must be provided with the 

fundamental and critically important opportunity to review such changes within the 

Commission-approved Participant Processes.  A number of Participants could be directly 

impacted by any such changes and should be entitled, if not expected, to supplement the input 

provided and refine any proposed or ordered changes.   

C. Any Action Taken or Directed by the Commission Must Not Jeopardize the 

CFTC Exemption 

In addition to specific changes and/or additions to the FAP Changes, Freedom requests 

that the Commission require ISO-NE to interpret the CFTC Order in a way that would “allow 

market participants which do not own physical assets but serve retail customers as Load-Serving 

Entities, Market Participant End Users or other competitive electric service providers, to qualify 

as active participants in the generation, transmission and distribution of electric energy for the 

purposes of the CFTC’s exemption from the CEA.”
10

  Freedom also requests that, should 

Freedom’s Protest be denied, the Commission “direct ISO-NE to establish a wind-up mechanism 
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for small Load-Serving Entities which must exit the ISO-NE market because they cannot meet 

the ‘appropriate persons’ test” (“Wind-Up Mechanism”), notwithstanding the impending 

September 30, 2013 expiration of the CFTC’s No Action period.
11

   

NEPOOL takes no substantive position on any interpretation/application by ISO-NE of 

the CFTC Eligibility Requirements nor on Freedom’s request for a Wind Up Mechanism.  

NEPOOL’s sole interest is in ensuring that whatever interpretation is employed, change directed, 

or action taken in response to Freedom’s protest be consistent with, and under no circumstances 

jeopardize, the critically important CFTC Exemption.  As noted, that exemption requires 

implementation of all necessary changes to the regional arrangements by September 30, 2013 

when the CFTC No Action period expires.  In these circumstances, NEPOOL would not oppose 

an orderly implementation of the FAP Changes in a way that addresses the transitional concerns 

of Freedom to the extent it can be accomplished by the end of that No Action period and without 

otherwise impacting the CFTC Exemption. 

                                                                                                                                                             
10

  Freedom protest at p 26. 

11
  CFTC No-Action Letter 13-05 (Mar. 29, 2013). 
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IV. RELIEF REQUESTED 

 For the reasons stated herein, NEPOOL respectfully requests that the Commission accept 

this answer and approve the CFTC Exemption Changes Filing as just and reasonable, adjusting 

the implementation of such Changes to address the concerns of Freedom only if and to the extent 

that can be accomplished without jeopardizing the CFTC Exemption.  

       

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Dated: August 6, 2013 

Respectfully submitted, 

 

NEPOOL Participants Committee 

By: /s/  David T. Doot  

            David T. Doot 

            Patrick M. Gerity 

            Day Pitney LLP 

 242 Trumbull Street  

 Hartford, CT 06103 

 Tel: (860) 275-0533 

 Fax: (860) 881-2505 

 E-mail: dtdoot@daypitney.com            

                         pmgerity@daypitney.com  

   

 Its Attorneys 

mailto:dtdoot@daypitney.com
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CERTIFICATE OF SERVICE 

 

I hereby certify that I caused a copy of the foregoing document to be served 

electronically upon each person designated on the official service list compiled by the Secretary 

of the Federal Energy Regulatory Commission.  

Dated at Hartford, Connecticut this 6th day of August 2013. 

 

 /s/  Sebastian M. Lombardi  

      Sebastian M. Lombardi, Esq. 

      Day Pitney LLP 

      242 Trumbull Street 

      Hartford, CT 06103 

      Tel: (860) 275-0663 

      Fax: (860) 881-2493 

      E-mail: slombardi@daypitney.com 

mailto:slombardi@daypitney.com

