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VIA ELECTRONIC FILING 

The Honorable Kimberly D. Bose, Secretary 

Federal Energy Regulatory Commission 

888 First Street, NE 

Washington, DC 20426 

 

Re: New England Power Generators Association v. ISO New England Inc.;  

Docket No. EL13-66-000 

Comments of the New England Power Pool Participants Committee 

Dear Secretary Bose:  

Attached for filing in the above-captioned proceeding are the comments of the New 

England Power Pool (“NEPOOL”) Participants Committee.   

Please contact me if you have any questions or need any further information regarding 

this matter. 

 

Respectfully submitted, 

        
Sebastian M. Lombardi 

Counsel to the NEPOOL Participants 

Committee 

 

 

 

 

cc: Persons identified on the Service List for Docket No. EL13-66 
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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

 

New England Power Generators Association.  

 

            v. 

 

ISO New England Inc. 

) 

) 

) 

) 

) 

 

 

                     Docket No. EL13-66-000 

   

 

COMMENTS OF THE  

NEW ENGLAND POWER POOL PARTICIPANTS COMMITTEE 

 

(June 6, 2013) 

 

Pursuant to Rule 212 of the Commission’s Rules of Practice and Procedure,
1
 the New 

England Power Pool (“NEPOOL”)
2
 Participants Committee

3
 hereby submits these Comments to 

the complaint submitted by the New England Power Generators Association (“NEPGA”) on May 

17, 2013 (referred to herein as the “NEPGA Complaint”) in the above-captioned docket.
4
  The 

NEPGA Complaint was submitted following the issuance by ISO New England Inc. (“ISO-NE”) 

of a November 5, 2012 memorandum (the “November 5 Memo”) summarizing ISO-NE’s 

                                                
1
  18 C.F.R. §385.212 (2013).  

2
  Capitalized terms not defined herein have the meanings ascribed thereto in the Second Restated 

NEPOOL Agreement, Participants Agreement, or the ISO New England Inc. (“ISO-NE”) Transmission, 

Markets and Services Tariff (“ISO-NE Tariff” or the “Tariff”).  Section III of the Tariff is referred to as 

“Market Rule 1”. 

3
  NEPOOL is a voluntary association organized in 1971 pursuant to the New England Power 

Pool Agreement, and it has grown to include over 430 members.  The Participants include all of the 

electric utilities rendering or receiving services under the ISO-NE Tariff, as well as independent power 

generators, marketers, load aggregators, brokers, consumer-owned utility systems, demand response 
providers, developers, end users and a merchant transmission provider.  Pursuant to revised governance 

provisions accepted by the Commission in ISO New England Inc. et al., 109 FERC ¶ 61,147 (2004), the 

Participants act through the NEPOOL Participants Committee.  The NEPOOL Participants Committee is 
authorized by Section 6.1 of the Second Restated NEPOOL Agreement and Section 8.1.3(c) of the 

Participants Agreement to represent NEPOOL in proceedings before the Commission.  NEPOOL is the 

principal stakeholder organization for the New England RTO. 

4
  NEPOOL timely moved to intervene in this docket by doc-less intervention submitted also on 

June 6, 2013. 
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interpretation of Market Participants’ performance obligations under the ISO-NE Tariff.  

NEPGA argues that ISO-NE’s interpretation fundamentally changes the treatment of capacity 

resources in ways that were not reflected in a properly filed and approved change to the ISO-NE 

Tariff.  NEPGA goes on to argue that the ISO-NE interpretation is contrary to the filed ISO-NE 

Tariff and longstanding industry practice, and urges the Commission not to ratify ISO-NE’s 

interpretation.
5
   

NEPOOL submits these Comments for two reasons.  First, NEPOOL provides 

information about the stakeholder process that was followed within NEPOOL with respect to the 

issues raised in the Complaint.  Second, NEPOOL files to make clear its position that the 

Commission should enforce the ISO-NE Tariff as filed.  NEPOOL fully supports NEPGA’s 

position that ISO-NE must file any changes to the ISO-NE Tariff under Section 205 of the 

Federal Power Act.
6
  Absent Exigent Circumstances, ISO-NE has an obligation to follow the 

Participant Processes to review Market Rule changes with NEPOOL before any such filing.
7
  

NEPOOL does not, however, take any position on whether ISO-NE’s interpretation of the 

current Market Rules effects a change in the Tariff.  Nor does NEPOOL take any position on 

NEPGA’s interpretation of the Tariff. 

NEPOOL Process Considering the Issues Raised by the Complaint 

On November 5, 2012, ISO-NE issued a memorandum outlining what it claims is an 

interpretation of the existing obligations of generating capacity resources under New England’s 

Forward Capacity Market (“FCM”) rules.  The November 5 Memo was issued to the Market 

Participants without the benefit of any discussions within the NEPOOL process.  If the 

                                                
5
  See generally NEPGA Complaint. 

6
  16 U.S.C. § 824d. 

7
  Participants Agreement §11.1. 
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November 5 Memo did not involve any change to the Tariff, no stakeholder discussion would 

have been required under the Participant Processes.  ISO-NE did, however, schedule time at the 

November 7-8, 2012 Markets Committee meeting immediately following its issuance of the 

November 5 Memo to discuss that Memo and answer questions relating to it.  Given ISO-NE’s 

position that it was merely interpreting existing Market Rule provisions, ISO-NE sought no 

formal action by NEPOOL.   

At the November Markets Committee meeting, much concern with ISO-NE’s 

interpretation was voiced, with many of those with generation that would be impacted by the 

information in the November 5 Memo expressing surprise with ISO-NE’s position reflected in 

the Memo.  In addition to working to better understand ISO-NE’s position, some generators 

argued that the interpretation in the November 5 Memo was not consistent with the Tariff and 

was imposing new obligations that were not appropriate.   

Formal discussion within NEPOOL of the November 5 Memo ended with the 

consideration at that November Markets Committee meeting.  There have been periodic reports 

since then indicating that discussions had been continuing among ISO-NE and individual 

stakeholders and groups of stakeholders, including NEPGA.  None of those discussions, 

however, have been brought back into the NEPOOL process, even though the implications of the 

November 5 Memo continue to impact both the tenor of stakeholder discussions generally and 

more specifically on discussions of changes to address the concerns associated with the growing 

dependence on natural gas-fired generators to serve New England’s electric needs.
8
  

 

                                                
8
  See, e.g., Dominion Energy Marketing, Inc., Request for Additional Cost Recovery Pursuant to 

Section III.A.15 of the ISO New England Inc. Transmission, Markets and Services Tariff, Docket No. 
ER13-1291-000 (filed Apr. 15, 2013). 
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The ISO-NE Tariff Should Be Enforced as Filed with Any Changes Considered First 

in the Participant Processes  

 
NEPOOL has consistently opposed any change to the Tariff (including the Market Rules) 

that are sought without first considering those changes in the NEPOOL Participant Processes.
9
  

ISO-NE is bound by contract and the filed rate to follow that process.
10

  Thus, NEPOOL urges 

the Commission to limit its inquiry in this proceeding solely to whether the ISO-NE’s 

interpretation of its Tariff as reflected in the November 5 Memo does or does not change the 

ISO-NE Tariff. 

NEPGA provides its view of the proper application and interpretation of the Market 

Rules in the ISO-NE Tariff and NEPOOL emphasizes that the relief NEPGA seeks in its 

Complaint does not include any request for changes to the Tariff.  Rather, NEPGA alleges that 

ISO-NE has violated the filed rate by changing the ISO-NE Tariff without following the required 

process.  If the November 5 Memo changes the Tariff, the NEPGA Complaint should be granted 

and NEPOOL asks that the Commission make clear its interpretation and application of the ISO-

NE Tariff and direct ISO-NE to follow the required process to change the Tariff. 

If the November 5 Memo does not change the Tariff, the NEPGA Complaint should be 

denied.  NEPGA makes clear its view, which NEPOOL supports, that if any Market Rule 

changes are deemed necessary to address ISO-NE’s concerns, such changes should be addressed 

                                                
9
  See, e.g., ISO New England Inc., 138 FERC ¶ 61,042 (2012) at P 114 (the “stakeholder process 

is the appropriate venue for Joint Parties to propose and develop appropriate rules”); Id. at P 146 (“We 

encourage all parties to address any such issues initially in the stakeholder process.”); ISO New England 

Inc. and New England Power Pool, 133 FERC ¶ 61,239 (2010) at p 26 (“If Pittsfield seeks to propose 
changes to the language in the tariff, the Commission recommends that Pittsfield address its concerns 

through the NEPOOL stakeholder process.”); New England Power Pool and ISO New England, Inc., 109 

FERC ¶ 61,252, at P 40 (2004) (encouraging parties who want to change tariff provisions to work through 
stakeholder process);  State of Rhode Island Attorney General’s Office v. ISO New England Inc., 107 

FERC ¶ 61,242, at P 15 (2004) (Commission dismissing the Rhode Island Attorney General’s petition and 

stating that to grant the petition before the stakeholder process had been undertaken would 

“inappropriately circumvent established procedures in New England”). 

10
  See Participants Agreement §§ 11.1, 11.1.4. 
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with stakeholders in an open and transparent process.
11

  Similarly, if the November 5 Memo does 

not change the Market Rules, any subsequent Market Rule changes to address the many concerns 

raised by NEPGA with respect to the current Market Rules, as interpreted by ISO-NE, should be 

addressed first in the NEPOOL Participant Processes.  Only if that stakeholder process produces 

an outcome that is unacceptable to NEPGA or others, should the Commission become re-

involved and only then through a new complaint proceeding properly submitted under Section 

206 of the Federal Power Act seeking to demonstrate that the existing Market Rules as 

interpreted by ISO-NE are unjust and unreasonable and must be changed to comport with the 

Federal Power Act.  NEPOOL does not take any position as to ISO-NE’s or NEPGA’s 

interpretation of the Market Rules.  

WHEREFORE, for the foregoing reasons NEPOOL respectfully requests that the 

Commission (1) consider these Comments in its evaluation of the NEPGA Complaint, (2)  

enforce the ISO-NE Tariff as it is currently on file with the Commission and (3) direct that any 

changes to the ISO-NE Tariff be considered first within the NEPOOL Participant Processes 

before they are filed with the Commission either by ISO-NE under Section 205 of the Federal 

Power Act, or by any other entity under Section 206 of the Federal Power Act pursuant to a 

properly styled complaint.  

                                                
11

  See generally NEPGA Complaint (“ISO-NE should continue to explore other solutions in the 

stakeholder process and file prospective tariff changes under section 205 of the Federal Power Act…ISO-
NE’s concerns should be addressed in open and transparent processes, and any proposed changes must be 

filed with the Commission for approval…To the extent necessary, we support pursuing reforms as part of 

an expedited stakeholder process, possibly with the Commission’s support… We reiterate that NEPGA is 

willing to work with the Commission, ISO-NE and other stakeholders to address concerns related to fuel 
availability.”). 
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      Respectfully submitted, 

   

      NEPOOL Participants Committee 

 

      /s/  David T. Doot  

                                   David T. Doot 

Patrick M. Gerity 

Sebastian M. Lombardi 

Day Pitney LLP 

242 Trumbull Street 

      Hartford, CT 06103 

      Tel:  (860) 275-0102 

      Fax: (866) 458-0320 

 E-mail:   dtdoot@daypitney.com 

     pmgerity@daypitney.com   

                 slombardi@daypitney.com 

   

                                                                        Its Attorneys 

 

Dated:  June 6, 2013
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CERTIFICATE OF SERVICE 

I hereby certify that I caused a copy of the foregoing document to be served 

electronically upon each person designated on the official service list compiled by the Secretary 

of the Federal Energy Regulatory Commission.  

Dated at Hartford, Connecticut this 6th day of June 2013. 

 
      Sebastian M. Lombardi 

      Day Pitney LLP 

      242 Trumbull Street 

      Hartford, CT 06103 

      Tel: (860) 275-0663 

      Fax: (860) 881-2493 

      E-mail: slombardi@daypitney.com 
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