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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

ISO New England Inc. and  

New England Power Pool 

) 

) 

Docket Nos. ER13-895-000 

ER13-895-001 

  

MOTION FOR LEAVE TO ANSWER AND ANSWER OF THE  

NEW ENGLAND POWER POOL PARTICIPANTS COMMITTEE  

 (March 15, 2013) 

 

Pursuant to Rules 212 and 213 of the Commission’s Rules of Practice and Procedure,
1
 the 

New England Power Pool (“NEPOOL”) Participants Committee
2
 hereby submits this Motion for 

Leave to Answer and Answer to pleadings submitted on February 28, 2013 in this proceeding by 

the following entities: 

• ISO New England Inc. (“ISO-NE”); 

• Brookfield Energy Marketing LP (“Brookfield”); 

• Vitol Inc. (“Vitol”) (together with Brookfield, the “Protesting Parties”); and  

• Consolidated Edison Solutions Inc., Consolidated Edison Energy Inc. and the 

Long Island Power Authority (“LIPA”) (collectively, the “NY Parties”).   

NEPOOL submits this Answer first to explain how ISO-NE’s response to NEPOOL’s 

February 7 filing reinforces that market efficiency, not reliability, distinguishes NEPOOL’s 

proposal (the “NEPOOL Proposal”) from that of ISO-NE (the “ISO-NE Proposal”), and that the 

NEPOOL Proposal is far better for the market than the ISO-NE Proposal.  The remainder of this 

Answer explains why the Commission need not even address the changes sought to the 

                                                
1
  18 C.F.R. §§ 385.212 and 385.213 (2012).  

2
  Capitalized terms not defined herein have the meanings as cited thereto in the Second Restated 

NEPOOL Agreement, Participants Agreement or the ISO-NE Transmission Markets and Services Tariff 
(the ISO-NE Tariff).  Section III of the Tariff is referred to as Market Rule 1. 
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NEPOOL Proposal by the Protesting Parties or the NY Parties.  The Commission already has 

before it two sets of changes, and there is no basis to consider still further changes unless the 

Commission concludes that neither of the Proposals are just and reasonable.  NEPOOL has 

already fully demonstrated and supported in its earlier filings in this proceeding that the 

NEPOOL Proposal is just and reasonable and preferable to the ISO-NE Proposal.   

I. MOTION FOR LEAVE TO ANSWER 

The pleadings to which this Answer responds are presented in a variety of forms.  ISO-

NE and the NY Parties style their pleadings as comments.  The Protesting Parties style their 

pleadings as protests.  Under the Commission’s Rules, NEPOOL is entitled to respond to 

pleadings containing claims for affirmative relief regardless of how the pleading is labeled.
3
   

To the extent, however, that leave of the Commission to answer is required, NEPOOL 

moves pursuant to Rules 212
4
 and 213,

5
 for leave to answer the pleadings and asks that the 

Commission consider NEPOOL’s answer.  Pursuant to Rule 213(a)(2) of the Commission’s 

Rules, the Commission may accept the filing of an answer to a protest for good cause shown 

when it leads to a more accurate and complete record, helps the Commission understand the 

issues, clarifies matters in dispute or errors, responds to new issues raised, or provides 

information that will assist the Commission in its decision-making process.
6
  This Answer will 

                                                
3
  See, e.g., Iroquois Gas Transmission Sys., L.P., 61 FERC ¶ 61,341, at 62,341 n.9 (Dec. 21, 

1992) (party is entitled to respond to affirmative request in a pleading regardless of how that pleading is 

captioned); Seminole Electric Cooperative, Inc. v. Florida Power & Light Company, 53 FERC ¶ 61,026, 
61,101 (1990) (answer accepted to the extent it responded to a party’s requests for affirmative relief).   

4
  18 C.F.R. § 385.212 (2012). 

5
  18 C.F.R. § 385.213(a)(2) (2012) (“An answer may not be made to a protest, an answer, a 

motion for oral argument, or a request for rehearing, unless otherwise ordered by the decisional 

authority”) (emphasis added).   

6
  The Commission permits replies that would otherwise be prohibited where the reply would 

assure a complete record in the proceeding; See, e.g., Las Vegas Cogeneration LP, 117 FERC ¶ 61,309 at 
P 20 (2006); S. Natural Gas Co., 121 FERC ¶ 61,118, at P 5 (2007); or assists the Commission in its 
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assure a more complete record and will otherwise assist the Commission in reviewing the issues 

sought to be raised in this proceeding.  Accordingly, good cause exists for the Commission to 

grant this motion for leave to file this Answer. 

II. BACKGROUND 

This proceeding relates to a February 7, 2013 joint filing by NEPOOL and ISO-NE under 

Section 205 of the Federal Power Act of alternative Market Rule changes (“February 7 Filing”).  

Both of those sets of changes are designed to significantly advance the bidding and commitment 

timelines associated with the Day-Ahead Energy Market (“DAM”) and the timing of ISO-NE’s 

Reserve Adequacy Analysis (“RAA”).
7
  Provided the Commission concludes that both 

alternative proposals are reasonable, the Commission need only choose between them based on 

its preference in light of information provided in this proceeding.  NEPOOL has already 

explained fully why its proposed Markets Rule revisions are just and reasonable and are 

preferred over the revisions proposed by ISO-NE.
8
 

 The February 7 Filing prompted many filings in addition to the separate reply comments 

of NEPOOL and ISO-NE.  Remarkably, no pleading other than ISO-NE’s comments advocated 

                                                                                                                                                       
decision-making process; see  Virginia Elec. and Power Co., 124 FERC ¶ 61,207 at P 22 (2008); Pepco 

Holdings, Inc. 125 FERC ¶ 61,130 at P 24 (2008); Potomac-Appalachian Transmission Highline, LLC, 

122 FERC ¶ 61,188 at P 23 (2008); S. Cal. Edison Co., 122 FERC ¶ 61,187 at P 19 (2008); N.Y. Indep. 

Sys. Operator, Inc., 121 FERC ¶ 61,112 at P 4 (2007); PJM Interconnection, L.L.C., 116 FERC ¶ 61,179 

at P 19 (2006); provide information helpful to the disposition of an issue;  see CNG Transmission Corp., 

89 FERC ¶ 61,100 at 61,287 n.11 (1999); or permit the issues to be narrowed or clarified; PJM 

Interconnection LLC, 84 FERC ¶ 61,224 at 62,078 (1998); New Energy Ventures, Inc. v. S. Cal. Edison 

Co., 82 FERC ¶ 61,335 at 61,323 n.1 (1998). 

7
  Under ISO-NE’s proposal, DAM offers/bids must be submitted by 9:00 A.M., which is three 

hours ahead of when bids are now required, and ISO-NE would complete the initial RAA process by 4:00 
P.M., six hours earlier than current timing.  Under NEPOOL’s Proposal, DAM offer/bids must be 

submitted by 10:00 A.M. and ISO-NE  would complete the initial RAA process by 5:00 P.M., with the 

same steps in between those two times - but all one hour later.   

8
  See generally NEPOOL Transmittal Letter, Attachment N-1a to the February 7, 2013 Filing 

(“NEPOOL Transmittal Letter”); NEPOOL Reply Comments, dated February 28, 2013 (“NEPOOL 

Comments”) (including all supporting testimony and materials provided in each filing). 
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in favor of the ISO-NE Proposal.  Many who commented advocated strongly in favor of the 

NEPOOL Proposal.
9
   There were however concerns by the Protesting Parties that, even though 

the NEPOOL Proposal provides more time than the ISO-NE Proposal for offers, bids and re-

offers, the NEPOOL Proposal does not provide enough time to satisfy them.
10

  The NY Parties 

seek to delay any implementation subject to further study and information.
11

 

 

III. THE COMMISSION SHOULD APPROVE THE NEPOOL PROPOSAL 

Answer to ISO-NE   

In contrast to its initial filing which implied that reliability issues distinguish the 

NEPOOL Proposal from the ISO-NE Proposal, ISO-NE, in its February 28 comments (“ISO-NE 

Comments”),
12

 acknowledges that its need to manually call on supplemental resources creates 

market efficiency issues.
13

  NEPOOL has maintained from the beginning that the one hour time 

difference between the two proposals, at best, could present market efficiency issues,
14

 and ISO-

NE gratifyingly has acknowledged that to be the case.  Thus, it is market issues, and not 

                                                
9
  Entities who commented in support of the NEPOOL Proposal are: Exelon Corporation, 

Dominion Resources Services, Inc. and Capital Power Corporation, as joint filers; New England Power 

Generators Association, Inc. and the Electric Power Supply Association, as joint filers; Massachusetts 

Municipal Wholesale Electric Company; BP Energy Company; and Dynegy Marketing and Trade, LLC. 

10
  See generally Protest and Comments of Vitol Inc., dated February 28, 2013 (“Vitol Protest”); 

Motion to Intervene and Limited Protest of Brookfield Energy Marketing LP, dated February 28, 2013 

(“Brookfield Limited Protest”). 

11
  See generally Motion to Intervene and Comments of the NY Parties, dated February 28, 2013 

(“Comments of the NY Parties”). 

12
  See generally ISO-NE Comments. 

13
  See id. at pp. 3-5. 

14
  See NEPOOL Transmittal Letter at pp. 17, 19; NEPOOL Comments at pp. 8, 27. 
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reliability issues, that distinguish the two Proposals.  For reasons already described fully, the 

NEPOOL Proposal is far superior to the ISO-NE Proposal in this regard.
15

 

         The ISO-NE Comments make one further argument that is entirely irrelevant to the 

decision between the two Proposals and NEPOOL responds to that new issue.  In its attempt to 

support its argument that the ISO-NE Proposal is preferable to the NEPOOL Proposal, ISO-NE 

suggests that the Commission “previously agreed that a 9:00 A.M. deadline for submitting 

electricity bids in New England is reasonable.”
16

  As a factual matter, NEPOOL as part of a 

settlement in 2005 had previously agreed to that 9:00 A.M. deadline to be applied solely to “cold 

weather events.”
17

  For all the years that Appendix H to Market Rule 1 has been in effect, there 

has not been a single “cold weather event,” so the adverse market impacts that would result from 

such an advancement of the DAM offer deadline has not occurred.  Now, ISO-NE has included 

in its Proposal the requirement that the DAM offer deadline occur at 9:00 A.M. at all times.  

Thus, ISO-NE seeks to transform NEPOOL’s and FERC’s acceptance of market harm during a 

theoretical cold weather event into a certainty of adverse market impact each and every day of 

the year.  More to the point here, the fact that a 9:00 A.M. DAM deadline is reasonable under a 

very specific set of emergency conditions does not help the Commission in deciding whether the 

NEPOOL Proposal is preferable to the ISO-NE Proposal. 

 

                                                
15

  See generally NEPOOL Transmittal Letter; NEPOOL Comments (and supporting testimony 
and materials provided in each filing). 

16
  ISO-NE Comments at p. 7 (Citing ISO New England Inc. and New England Power Pool, 

Order Approving partial Settlement and Accepting, As Modified, Last Resort Requirement, 113 FERC 
¶61,175 (Nov. 17, 2005)). 

17
  ISO New England Inc. and New England Power Pool, Order Approving partial Settlement and 

Accepting, As Modified, Last Resort Requirement, 113 FERC ¶61,175 (Nov. 17, 2005); see also ISO 

New England Inc. and New England Power Pool, Appendix H to Market Rule 1: Cold Weather Event 
Operations, Docket No. ER05-508-000 (Jan. 28, 2005). 
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Answer to Protesting Parties 

Under the legal standard applicable in this proceeding,
18

 the Commission can only 

consider the Protesting Parties’ requests for relief if it finds that neither the NEPOOL Proposal 

nor the ISO-NE Proposal is just and reasonable.  Despite the Protesting Parties’ assertions to the 

contrary, the NEPOOL Proposal, as shown in NEPOOL’s February 7 and February 28 filings 

(along with supporting testimony provided in each), is just and reasonable without further 

modification required.     

In its protest,
19

 Vitol requests that the Commission direct ISO-NE to implement a 10:30 

A.M. DAM bid/offer deadline, instead of ISO-NE’s proposed 9:00 A.M. or NEPOOL’s proposed 

10:00 A.M. deadlines.  This proposal was considered in the NEPOOL stakeholder process and 

was not supported given the multiple interests that needed to be balanced in defining an outcome 

that satisfies those very broad market interests.
20

  The concern, on its face, was that it would 

delay by another 30 minutes the initial RAA that parties sought to have occur earlier in the 

evening.  While NEPOOL acknowledges the possibility that the Vitol alternative might also be 

reasonable, even Vitol recognized that it did not have the requisite support and, in the end, voted 

                                                
18

  The NEPOOL and ISO-NE proposals are submitted in this proceeding pursuant to Section 
11.1.5 of the Participants Agreement (referred to as the “jump ball provision”).  In a “jump ball” filing, 

the alternate proposals are presented to the Commission on precisely the same legal footing and the 

Commission “may adopt any or all of ISO’s Market Rule proposal or the alternate Market Rule proposal 
as it finds, in its discretion, to be just and reasonable and preferable.”  Importantly, the Commission can 

not adopt another proposal not supported by either ISO-NE or NEPOOL unless it concludes first that 

neither of the two proposals satisfies the standard for acceptance under Section 205 of the Federal Power 
Act.  See Section 11.1.5 of the Participants Agreement among ISO-NE, NEPOOL and the Individual 

Participants (the “Participants Agreement”), available at http://www.iso-

ne.com/regulatory/part_agree/part_agree_1-15-11.pdf.  

19
  See generally Vitol Protest. 

20
  See generally Attachment N-1e to the NEPOOL Transmittal Letter. 
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in favor of the NEPOOL Proposal.
21

  Importantly, Vitol also appears to recognize the appropriate 

legal standard here and urges the Commission to approve the NEPOOL Proposal if it finds that 

proposal to be just and reasonable.
22

 

 Like Vitol, Brookfield also requests more time, but focuses its needs on the duration of 

the Re-Offer Period.
23

  In this respect, both the NEPOOL Proposal and the ISO-NE Proposal 

shorten the Re-Offer Period from two hours currently to 30 minutes.  Brookfield is seeking a full 

hour.  Also like Vitol, Brookfield raised its issue in the stakeholder process and failed to garner 

sufficient stakeholder support.
24

  While more time for the Re-Offer Period, in the abstract, might 

be reasonable, given the broader market concerns, NEPOOL is justified in compressing the Re-

Offer Period in favor of the much better market information available with a later DAM offer 

deadline and an earlier initial RAA. 

In short, the NEPOOL Proposal reflects an approach that achieves the much desired 

earlier initial RAA while seeking to minimize as much as possible the market concerns inherent 

in requiring offers so much earlier in the gas trading day. 

Answer to NY Parties 

While the NY Parties voted in favor of the NEPOOL Proposal at the January 4, 2013 

Participants Committee meeting,
25

 they now express concerns regarding the potential negative 

                                                
21

  The NEPOOL Proposal, with a 10:00 A.M. DAM close, was supported by Vitol at the Jan. 4, 

2013 Participants Committee meeting.  See Vote 2 on Attachment N-1f to the NEPOOL Transmittal 
Letter. 

22
  See Vitol Protest at p. 1 (“Should the Commission decide that the record supports a deadline 

that is earlier than 10:30 a.m., Vitol urges the Commission to approve the NEPOOL Proposal.”). 

23
  See generally Brookfield Limited Protest. 

24
  See Vote 1 on Attachment N-1f to the NEPOOL Transmittal Letter. 

25
  See Vote 2 on Attachment N-1f to the NEPOOL Transmittal Letter.  Note that only 

Consolidated Edison Energy Inc. and LIPA are NEPOOL voting members.  Both members voted in favor 
of the NEPOOL Proposal at the Jan. 4, 2013 Participants Committee meeting.   
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impact of an earlier DAM offer/bid deadline on external transactions with NYISO.  They ask the 

Commission to delay until October 1, 2013, the implementation of whatever proposal is accepted 

here and to direct the ISO to “develop additional strategies, in coordination with NYISO, that 

maintain a time difference between” the posting of NYISO’s day-ahead awards and New 

England’s DAM bid/offer deadline.
26

   

This is not the time or the proceeding to litigate implementation details.  The concerns 

raised by the NY Parties are unrelated to whether either proposal is just and reasonable.  They 

also are unrelated to whether one proposal is preferable to the other.  The NY Parties already 

have expressed their opinion that the NEPOOL Proposal is preferable to the ISO-NE Proposal.  

The NY Parties are active in both NEPOOL and New York and they are fully capable of and 

entitled to present their concerns and recommendations in the appropriate processes before the 

NYISO and ISO-NE.  NEPOOL and ISO-NE joined in the request that the Commission approve 

the Market Rules for a May 1, 2013 effective date, but specifically recognized that 

implementation would be separate from and later than the effective date.  If the NY Parties 

remain concerned with implementation when that notice is filed by ISO-NE, they will have the 

opportunity then to raise their concerns with the benefit of having already presented them to and 

explored them first within the New York and New England stakeholder processes. 

                                                
26

  Comments of the NY Parties at p. 9. 
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IV. RELIEF REQUESTED 

 For the reasons stated herein, NEPOOL respectfully requests that the Commission accept 

this answer and approve the NEPOOL Proposal as just and reasonable and preferable. 

 

 Respectfully submitted, 

NEPOOL PARTICIPANTS COMMITTEE 

 

 

By:       /s/ David T. Doot 

 David T. Doot 

 Harold M. Blinderman 

 Sebastian M. Lombardi 

 Day Pitney LLP 

 242 Trumbull Street 

 Hartford, CT  06103 

 (860) 275-0102 

 dtdoot@daypitney.com 

 hmblinderman@daypitney.com 

 slombardi@daypitney.com 

 Its Attorneys 

Dated:  March 15, 2013  
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CERTIFICATE OF SERVICE 

 

I hereby certify that I caused a copy of the foregoing document to be served 

electronically upon each person designated on the official service list compiled by the Secretary 

of the Federal Energy Regulatory Commission. 

Dated at Hartford, Connecticut this 15th day of March 2013. 

 

 

/s/ Harold M. Blinderman 

Harold M. Blinderman 

Day Pitney LLP 

242 Trumbull Street 

Hartford, CT 06103 

Tel: (860) 275-0357 

Fax: (860) 881-2466 

E-mail: hmblinderman@daypitney.com 

 

 


