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Dear Secretary Bose: 

The New England Power Pool (“NEPOOL”) Participants Committee hereby submits 

electronically its Motion for Leave to Answer and Answer in the above captioned proceeding. 

Please contact me if you have any questions or need any further information regarding 

this matter. 

 

Respectfully submitted, 

        
Sebastian M. Lombardi 

Counsel to the NEPOOL Participants 

Committee 
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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

 

ISO New England Inc.                                       )                   Docket No. ER12-953-001 

 

 

MOTION FOR LEAVE TO ANSWER AND ANSWER OF THE  

NEW ENGLAND POWER POOL PARTICIPANTS COMMITTEE  

 
(January 14, 2013) 

 

Pursuant to Rules 212 and 213 of the Commission’s Rules of Practice and Procedure,
1
 the 

New England Power Pool (“NEPOOL”) Participants Committee
2
 hereby submits this Motion for 

Leave to Answer and Answer to the pleadings filed by the NRG Companies
3
 and the PSEG 

Companies
4
 (collectively referred to herein as the “Joint Protesters”).  The Joint Protesters 

submitted their pleadings in response to a filing submitted by ISO New England Inc. (“ISO-NE”) 

on December 3, 2012 (the “ISO-NE Filing”) in the above-referenced proceeding to comply with 

several Commission orders on New England Forward Capacity Market Redesign (the “FCM 

Redesign Orders”).
5
  NEPOOL submits this Answer to urge the Commission to ensure that the 

Joint Protesters’ concerns with unchanged Market Rule provisions are addressed through proper 

                                                
1
  18 C.F.R. §§ 385.212 and 385.213 (2012). 

2
  Capitalized terms used but not defined in this Answer are intended to have the meanings given to such 

terms in the Second Restated New England Power Pool Agreement (the “Second Restated NEPOOL 

Agreement”), the Participants Agreement, the ISO New England Inc. Transmission, Markets and Services 

Tariff (the “ISO-NE Tariff”). 

3
  The NRG Companies are NRG Power Marketing LLC, GenON Energy Management, LLC, 

Connecticut Jet Power LLC, Devon Power LLC, GenOn Canal, LLC, GenOn Kendall, LLC, Middletown 

Power LLC, Montville Power LLC, and Norwalk Power LLC. 

4
  The PSEG Companies are, PSEG Power LLC, PSEG Power Connecticut LLC, and PSEG Energy 

Resources & Trade LLC. 

5
  See ISO New England Inc. et al, 135 FERC ¶ 61,029 (2011) (“April 13, 2011 Order”); ISO New 

England Inc. et al, 138 FERC ¶ 61,027 (2012) (“January 19, 2012 Order”); ISO New England Inc. et al, 

138 FERC ¶ 61,238 (2012) (“March 30, 2012 Order”). 
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stakeholder and Commission procedures and not in this proceeding to consider the ISO-NE 

Filing in response to the FCM Redesign Orders.  Proposed changes to the Tariff should not be 

offered prior to, and without the benefit of, full stakeholder consideration of such changes 

through the Commission-approved Participant Processes and proper presentation to the 

Commission following that process. 

 

I. MOTION FOR LEAVE TO ANSWER 

Under the Commission’s Rules, NEPOOL is entitled to respond to pleadings containing 

claims for affirmative relief regardless of how the pleading is labeled.
6
  Notwithstanding how the 

pleadings submitted by the Joint Protesters are styled, the pleadings effectively request that the 

Commission order changes to Market Rule 1, which NEPOOL may answer.  

To the extent, however, that leave of the Commission to answer is required, NEPOOL 

moves pursuant to Rules 212
7
 and 213,

8
 for leave to answer the pleadings and asks that the 

Commission consider NEPOOL’s answer in its review of the ISO-NE Filing.  Pursuant to Rule 

213(a)(2) of the Commission’s Rules, the Commission may accept the filing of an answer to a 

protest for good cause shown when it leads to a more accurate and complete record, helps the 

Commission understand the issues, clarifies matters in dispute or errors, responds to new issues 

                                                
6
  See, e.g., Iroquois Gas Transmission Sys., L.P., 61 FERC ¶ 61,341, at 62,341 n.9 (Dec. 21, 1992) (party 

is entitled to respond to affirmative request in a pleading regardless of how that pleading is captioned); 

Seminole Electric Cooperative, Inc. v. Florida Power & Light Company, 53 FERC ¶ 61,026, 61,101 
(1990) (answer accepted to the extent it responded to a party’s requests for affirmative relief).   

7
  18 C.F.R. § 385.212 (2012). 

8
  18 C.F.R. § 385.213(a)(2) (2012) (“An answer may not be made to a protest, an answer, a motion for 

oral argument, or a request for rehearing, unless otherwise ordered by the decisional authority”) 
(emphasis added).   
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raised, or provides information that will assist the Commission in its decision-making process.
9
  

This Answer will assure a more complete record and will otherwise assist the Commission in 

reviewing the issues sought to be raised in this proceeding.  Accordingly, good cause exists for 

the Commission to grant this motion for leave to file this Answer. 

 

II.   ANSWER 

In this proceeding to consider ISO-NE’s proposed Tariff changes in response to the FCM 

Redesign Orders,
10

 the Joint Protesters request that the Commission direct the ISO to modify the 

Market Rules to permit the bilateral trading of Capacity Supply Obligations (“CSOs”) across 

capacity zones in certain circumstances.
11

  They make this request because of concerns that the 

currently effective provisions of the Market Rules on this topic, which were not changed by the 

ISO-NE Filing and were not addressed in the FCM Redesign Orders, unduly prohibit bilateral 

trading between modeled zones, even when there are no transmission constraints between the 

zones.
12

  Those concerns are shared by the New England Power Generators Association 

                                                
9
  The Commission permits replies that would otherwise be prohibited where the reply would assure a 

complete record in the proceeding; See, e.g., Las Vegas Cogeneration LP, 117 FERC ¶ 61,309 at P 20 

(2006); S. Natural Gas Co., 121 FERC ¶ 61,118, at P 5 (2007); or assists the Commission in its decision-
making process; see  Virginia Elec. and Power Co., 124 FERC ¶ 61,207 at P 22 (2008); Pepco Holdings, 

Inc. 125 FERC ¶ 61,130 at P 24 (2008); Potomac-Appalachian Transmission Highline, LLC, 122 FERC ¶ 

61,188 at P 23 (2008); S. Cal. Edison Co., 122 FERC ¶ 61,187 at P 19 (2008); N.Y. Indep. Sys. Operator, 

Inc., 121 FERC ¶ 61,112 at P 4 (2007); PJM Interconnection, L.L.C., 116 FERC ¶ 61,179 at P 19 (2006); 
provide information helpful to the disposition of an issue;  see CNG Transmission Corp., 89 FERC ¶ 

61,100 at 61,287 n.11 (1999); or permit the issues to be narrowed or clarified; PJM Interconnection LLC, 

84 FERC ¶ 61,224 at 62,078 (1998); New Energy Ventures, Inc. v. S. Cal. Edison Co., 82 FERC ¶ 61,335 
at 61,323 n.1 (1998). 

10
  To comply with the FCM Redesign Orders, the Commission directed the ISO to submit a compliance 

filing with a number of changes to New England’s FCM rules.  While the Commission did order the ISO 
to model eight capacity zones for FCA8, those Orders were silent on these bilateral trading rules.  

11
  In addition to seeking remedies to avoid limitations on bilateral transactions, the PSEG Companies 

seek similar changes to avoid undue limits on self-supply transactions across a modeled zone (See PSEG 

Protest at 12-14). 

12
  See NRG Pleading at 15; PSEG Pleading at 13-14.   
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(“NEPGA”) and Exelon Corporation (“Exelon”) in separate pleadings, but NEPGA and Exelon 

do not seek changes in this proceeding but rather request that the Commission require the ISO, 

with NEPOOL stakeholders, to commence a stakeholder process to resolve their issues.
13

  

NEPOOL’s opposition to the order requested by the Joint Protesters is fundamentally one 

of process.  The Market Rule changes proposed by the Joint Protesters were not presented to 

NEPOOL for consideration and, as such, NEPOOL does not take any position in support of or 

opposition to the changes themselves.  NEPOOL does object, however, to the request now that 

the Commission step in and order changes to unchanged provisions of the Market Rules that 

have not been adequately explored within the stakeholder process.
14

  This is a proceeding to 

consider compliance changes and an inappropriate forum for seeking changes to unchanged 

Market Rules.
15

  The unchanged Market Rule provisions the Joint Protesters seek to change here 

have already been vetted through the stakeholder process and were previously considered and 

approved by the Commission.   

While the Commission ordered many changes in the FCM Redesign Orders, the changes 

the Joint Protesters now seek were neither discussed nor ordered by the Commission.  There is 

little question that the FCM market design is complex and has many provisions that are 

interrelated, not only with other FCM provisions but also with other markets.  The Participant 

                                                
13

  See NEPGA Pleading at 16; Exelon Pleading at 6.  As such, this Answer does not respond to the  

NEPGA or Exelon Pleadings.   

14
  We do note for the Commission that a concern with interzonal trading was identified during the 

stakeholder discussions on changes presented and approved last year relating to (1) the rules for 

Supplemental Availability Bilaterals and (2) the proposal to maintain the currently effective FCM rules 

for FCA7 (with the addition of a new price floor and the modeling of four capacity zones).  However, this 
concern was not further discussed or pursued within stakeholder processes, and was not raised with the 

Commission in the proceeding to consider the provisions that the Joint Protesters now seek to change.  

15
  Consideration of changes to unchanged Market Rules not ordered by the Commission are properly 

raised in a complaint under Section 206 of the Federal Power Act, not in a pleading in response to a 
compliance filing.  In any event, any such changes should first be explored in the NEPOOL process.  
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Processes help to ensure that changes to these complex and interrelated provisions benefit from 

the various experiences and view points of Market Participants in NEPOOL, with the 

involvement and participation of State regulators.  The result of such processes here may well 

conclude that the changes sought by the Joint Protesters to unchanged provisions of the Market 

Rules are just and reasonable and supported by NEPOOL, with or without refinements or further 

adjustments, but there has been no opportunity to work the proposal through the stakeholder 

process.  Therefore, while NEPOOL takes no position on the merits of the changes advocated by 

the Joint Protesters, we believe that any such changes first be considered in the stakeholder 

process before consideration by the Commission. 

Ultimately, New England’s well-established stakeholder process ensures that all 

constituents have a meaningful opportunity to develop and present their ideas and concerns for 

full consideration by the ISO and all stakeholders.  The Commission has consistently recognized 

the value and importance of this stakeholder process in New England and has specifically 

encouraged parties who seek changes to the Tariff to initially work through such stakeholder 

processes.
16

  Thus, until the proper NEPOOL stakeholder process is completed, NEPOOL urges 

                                                
16

  See, e.g.,  ISO New England Inc., 138 FERC ¶ 61,042 (2012) at P 114 (the “stakeholder process is the 

appropriate venue for Joint Parties to propose and develop appropriate rules”); Id. at P 146 (“We 
encourage all parties to address any such issues initially in the stakeholder process.”); ISO New England 

Inc. and New England Power Pool, 133 FERC ¶ 61,239 (2010) at p 26 (“If Pittsfield seeks to propose 

changes to the language in the tariff, the Commission recommends that Pittsfield address its concerns 

through the NEPOOL stakeholder process.”); ISO New England Inc. and New England Power Pool, 139 
FERC ¶ 61,047 (2012) at P 25 (“We commend the [NEPOOL] … stakeholders for their work over the 

past year to develop improvements …”); New England Power Pool and ISO New England, Inc., 109 

FERC ¶ 61,252, at P 40 (2004) (encouraging parties who want to change tariff provisions to work through 
stakeholder process);  State of Rhode Island Attorney General’s Office v. ISO New England Inc., 107 

FERC ¶ 61,242, at P 15 (2004) (Commission dismissing the Rhode Island Attorney General’s petition and 

stating that to grant the petition before the stakeholder process had been undertaken would 
“inappropriately circumvent established procedures in New England”); New England Power Pool, 107 

FERC ¶ 61,201, at P 12 (2004) (requiring NEPOOL to use its stakeholder process to examine financial 

assurance and billing policies); New England Power Pool, 107 FERC ¶ 61,135, at P 24 (2004) (accepting 

proposed amendments to the NEPOOL Market Rule and rejecting revisions proposed by an entity which 
had not attempted to utilize the stakeholder process);  New England Power Pool and ISO New England, 
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the Commission to reject the relief requested by the Joint Protesters without prejudice, and 

affirm that the stakeholder process is the appropriate forum to address their concerns, and not in 

this proceeding.   

 

III. RELIEF REQUESTED 

For the reasons stated herein, NEPOOL respectfully requests that the Commission accept 

its answer and direct the Joint Protesters to address their concerns in the NEPOOL Participant 

Processes without prejudice to refiling their concerns with the Commission through proper 

proceedings under the Commission’s rules at the conclusion of those processes if the results are 

not satisfactory. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Dated: January 14, 2013 

Respectfully submitted, 

 

NEPOOL Participants Committee 

By: /s  David T. Doot  

            David T. Doot 

            Sebastian M. Lombardi 

            Day Pitney LLP 

 242 Trumbull Street 

 Hartford, CT 06103 

 Tel: (860) 275-0102 

 Fax: (860) 458-0320 

 E-mail: dtdoot@daypitney.com            

                         slombardi@daypitney.com  

   

  

            Its Attorneys 

 

                                                                                                                                                       
Inc.,105 FERC ¶ 61,300 (2003) (approving a transmission cost allocation plan and noting the extensive 

stakeholder process used to develop that plan, which the Commission expected would “help to minimize 

litigation and encourage actual needed transmission.”). 



  
  

 

CERTIFICATE OF SERVICE 

I hereby certify that I caused a copy of the foregoing document to be served 

electronically upon each person designated on the official service list compiled by the Secretary 

of the Federal Energy Regulatory Commission.  

Dated at Hartford, Connecticut this 14th day of January 2013. 

 
      Sebastian M. Lombardi 

      Day Pitney LLP 

      242 Trumbull Street 

      Hartford, CT 06103 

      Tel: (860) 275-0663 

      Fax: (860) 881-2493 

      E-mail: slombardi@daypitney.com 
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